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STATEMENT OF ORGANIZATION OF TRIAL TRIBUNAL

The trial of this matter was conducted before the Honorable Carl R. Fox and
a jury at the 20 September 2010 civil session of the Wake County Superior Court.
The jury returned a verdict in favor of Plaintiffs. The court entered judgment
reflecting the verdict of the jury on 26 October 2010.

The Honorable Carl R. Fox also entered an Order on 26 October 2010 in
Wake County Superior Court wherein the court stated that it appeared that the
North Carolina State Board of Education (the “Board”) may now be entitled to
tender of appointment as successor trustee to the trust which is the subject of this
action (the “Trust”) and scheduled a hearing to formally tender appointment to the
Board as successor trustee. Plaintiffs appeal from that Order. '

This matter was heard by the Honorable Carl R. Fox on 3 January 2011 in
Wake County Superior Court. The court appointed the Board as successor trustee
of the Trust and entered an Order reflecting that ruling on 12 January 2011.
Plaintiffs also appeal from that Order.

Plaintiffs timely filed a Notice of Appeal on 26 January 201 1.

On 7 March 2011, Plaintiffs filed a Petition for Writ of Supersedeas and
Motion for Temporary Stay with this Court. The Motion for Temporary Stay was
allowed by Order entered 8 March 2011, and the Petition for Writ of Supersedeas
was allowed by Order entered 24 March 2011.

The record on appeal was filed with the North Carolina Court of Appeals on
H-Zl-4 and docketed on /4 -/Y-4/

Defendant-Appellees’ [sic]
Counter-Statement of Organization of the Trial Tribunal

The trial of this matter was conducted before the Honorable Car [sic] R. Fox and a
jury at the 20 September 2010 civil session of the Wake County Superior Court.
The jury returned a verdict in favor of Plaintiffs on the three issues presented. On
26 October 2010 the court entered Judgment reflecting the verdict of the jury and
ordering “that The Hammocks Beach Corporation shall be removed as Trustee of
the Trust created by Dr. and Mrs. William Sharpe . . . upon the formal appointment
of the North Carolina State Board of Education as successor trustee to administer
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the trust for the purposes set forth in the 1950 Deed and Agreement or, in the event
that the North Carolina State Board of Education refuses to accept appointment to
administer the trust . . , upon entry of an order distributing the trust property
pursuant to the terms of the 1950 Deed.”

The Honorable Carl R. Fox also entered an Order on 26 October 2010 in the Wake
County Superior Court wherein the court stated that it appeared that the North
Carolina Board of Education (the “Board”) may now be entitled to tender of
appointment as successor trustee to the trust which is the subject of this action (the
“Trust”) and scheduled a hearing to formally tender appointment to the Board as
successor trustee. Plaintiffs appealed from that Order by a Notice of Appeal filed
and served on 26 January 2011.

On 6 December 2010 Plaintiffs filed a Motion for Reconsideration of Order and
Objection to Appointment of North Carolina State Board of Education as successor
Trustee and that matter was heard by the Honorable Carl R. Fox on 3 January 2011
in Wake County Superior Court. The court appointed the Board as successor
trustee of the Trust and entered an Order reflecting that ruling on 12 January 2011.
Plaintiffs also appeal from that Order in the same Notice of Appeal filed and
served on 26 January 2011.

On 7 March 2011, Plaintiffs filed a Petition for Writ of Supersedeas and Motion
for Temporary Stay with this Court. The Motion for Temporary Stay was allowed
by Order entered 8 Marc [sic] 2011, and the Petition for Writ of Supersedeas was
allowed by Order entered 24 March 2011.

The record on appeal was filed with the North Carolina Court of Appeals on
and docketed on

STATEMENT OF JURISDICTION

This action was commenced by the filing of a complaint and issuance of
summons on 15 December 2006. The parties stipulate that Defendants The
Hammocks Beach Corporation, North Carolina State Board of Education and Roy
A. Cooper, 111, in his capacity as Attorney General of the State of North Carolina,
were properly served with process and subject to the personal jurisdiction of the
Wake County Superior Court.
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NORTH CAROLINA ' ~ IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
" WAKE COUNTY ' ' FILE NO.:

HARRIETT HURST TURNER and
JOHN HENRY HURST,

Plaintiffs,
vs.

THE HAMMOCKS BEACH
CORPORATION, NANCY SHARPE
CATRD, SETH DICKMAN SHARPE,
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Defendants.
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Plaintiffs, complaining of the acts of the Defendants, allege and state that:

1. Plaintiff Harriett Hurst Turner is a citizen and resident of Wake County, North
Carolina. Plaintiff Harriett Huorst Turner is an heir and descendent of both the late Gertrude
Hurst and the late John Hurst. |

2. Plaintiff John Henry Hurst is a citizen and resident of Onslow County, North
Carolina. Plaintiff John Henry Hurst is an heir and descendent of both the late Gertrude Hurst
and the late John Hurst.

3. - Upon information and belief, Defendant The Hammocks Beach Corporation is a
corporation organized under the laws of the State of North Carolina with its principal place of

business and agent for service of process in Wake County, North Carolina, Defendant The



Hammocks Beach Corporation is the trustee of certain real property pursuant to the terms of a
chantable trust created by Dr. William Sharpe and Josephine W. Sharpe on September 6, 1950.

4. Upon information and belief, Defendant Nancy Sharpe Caird is a. resident of
Ireland, is over the age of 18 and is otherwise competent. Defendant Caird is an heir and
descendent of the late Dr. William Sharpe.

5. Upon information and belief, Defendant Seth Dickman Sharpe is over the age of
18 and is otherwise competent. Defendant Seth Dickman Sharpe is an heir and descendent of the
late Dr. William Sharpe.

6. Upon information and belief, Defendant Susan Spear Sharpe is a resident of
Maine, is over the age of 18 and is otherwise competent. Upon information and belief,
Defendant Susan Spear Sharpe is an heir and descendent of the late Dr. William Sharpe.

7. Upon information and belief, Defendant Willialn August Sharpe is a resident of
Maine, is over the age of 18 and is otherwise competent. Upon information and belief,
Defendant William August—Sharﬁe is an heir and descendent of the late Dr. William Sharpe.

8. - Upon information and belief, Defendant North Carolina State Board of Education
is an agency of the State of North Carolina. Defendant North Carolina State Board of Education
is designated as a contingent trustee of the trust established by the Sharpes, to serve under certain
circumstances and for the specific purpose of continuing the trust for the purpose for which it
was established.

9. Roy A. Coopef, IIT serves as the Attorney General of the State of North Carolina.
Defendant Cooper or his successor, if any, is named in his official capacity.

10.  This Court has personal jurisdiction over the Defendants pursuant to N.C. Gen.

Stat. §§ 1-75.4.



11.  This Cowrt has subject matter jurisdiction in this action pursuant to N.C. Gen.

Stat. §§ 7A-240 and 7A-243.
FACTUAL BACKGROUND

12.  The allegations contained in Paragraphs 1 through 11 are re-alleged and
incorporated by reference as if fully set forth herein.

13. .Dr. William Sharpe (sometimes hereafter referred to as “Dr. Sharpe™) was one of
the early neurosurgeons practicing in New York City. In 1923, he acquired approximately 810
acres of high land on the mainland adjacent to Queens Creek and Foster’s Bay in Onslow
County, North Carolina. In 1930 and 1931, he purchased adjacent property consisting of
approximately 2,000 acres of sandy beach outer banks (known as Bear Island) and approximately
7,000 acres of marshland. The high lapd on the mainland portion was capable of reforestation or
cultivation and was known as “The Hammocks.” The land was acquired by him as a place to
which he could refreat from the demands of his professional life. The Hammocks became dear
| to Dr,. Sharpe, as did an Onslow County coﬁple with whom he became acquainted and who
moved onfo the property as its managers and caretakers, That couple were John and Gertrude
Hurst (sometimes hereafter referred to as “Mr. and Mrs. Hurst™). Over a four decade period, Dr.
Sharpe and Mr. and Mrs. Hurst maintained a mutually beneficial business relationship and warm
personal friendship built on mutual trust, shared values and interests, and genuine affection for
one another.

i4.  Eventually, Dr. Sharpe épprised Mr. and Mrs. Hurst of his desire to devise the
Hammocks to them. As stated in the Agreement dated September 6, 1950, and recorded in the
Onslow County Registry at Deed Book 221, Page 634 (“the Agreement”), Gertrude Hurst,

having formerly served as a black teacher in the then racially segregated public school system,



requested Dr. Sharpe instead make a gift of the property in such manner that Aftican-American
teachers and their then existing organizations could enjoy the property.

15. - Pursuant to Mrs, Hurst;s request, and rather than wait until his death, Dr, Sharpe,
in 1950, by deed of gift, deeded certain real property to a nonprofit corporation, as trustee. The
Hammocks Beach Corporation was the name given to the trustee entity, and its charter speiled
out its purpose—to administer the property given to it by Dr. Sharpe “primarily for the teachers
in public and private elementary, secondary and collegiate institutions for Negroes in North
Carolina...and for such other groups as are hereinafter set forth.” The deed to The Hammocks
Beach Corporation as trustee restricted the use of the property “for the use and benefit of the
members of The North Carolina Teachers Association, Inc., and such others as are provided for
in the Charter of the Hammocks Beach Corporation.” The deed is recorded in the Onslow
County Register of Deeds at Deed Book 221, Page 636 (“the Deed”).

_ 16. The terms of the trust Deed from Dr. Sharpe to The Hammoéks Beach
Corporation, as amplified by the simuitaneously executed Agreement, subjected the trust
property to numerous rights of use and possession in the Sharpe and Hursf families, including the
right to cultivate, to quarry, to raise livestock, to travel over the land incident to taking fin fish
and shellfish in adjacent waters, and to reside there. According to a 1987 Consent Judgment
entered by the Onslow County Superior Court, the trust property, originally consisted of
approximately 10,000 acres. Approximately 2,000 oceanfront acres were, with the concurrence
of Dr. Sharpe and Mr. and Mrs, Hurst, conv‘eyed by The Hammocks Beach Corporation as
trustee, to the State of North Carolina, without compensation, and now comprise Hammocks

Beach State Park. The irustee thereafter acquiesced in the claim by the State of North Carolina

of the title to approximately 7,000 acres of marshiand.



17.  The Hammocks Beach Corporation at one time leased two small portions of the
property, consisting of approximately 30 and 26.5 acres, respectively, for summer camp purposes
to the North Carolina Agricultural Extension Service (for use by the 4-H organization) and to the
Future Farmers of America.

18.  Upon information and belief, both tenants long ago abandoned use and possession
of the aforementioned leased portions of frust property and the improvements utilized by these
tenants are in a state of decay and disrepair. There is an assembly building on the property
which, over the years, has been used sporadicaily. Upon information and belief, the assembly
building long ago ceased to be used for this purpose and is now in a state of decay and disrepair.

19.  Inthe Agreement and in the Deed, Dr. Sharpe made certain provisions looking to
the possibility that fuifillment of the purposes of the trust might one day become impossible or
impracticable. He directed that in such event, and after declaration of same Ey its Board of
Directors, The Hammocks Beach Corporation should convey the property to the North Carolina
State Board of Education (hereinafter “the Board™) as trustee “for the purpose of continuing the
trust,” and for the purposes for which the trust was established ax-xd further directed that if the
Board refused to accept a conveyance for that pﬁrpose, the property would instead be conveyed
to Dr. Sharpe and to John and Gertrude Hurst and their “heirs and descendants.” Specifically,
the Deed provides that “if at any time in the future it becomes impossible or impractical to use
said property and land for the use as herein specified . . . the property-conveyed herein may be
transferred to the North Carolina State Board of Education, to be held in trust for the purpose
herein set forth, and if the North Carolina State Board of Education shall refuse to accept such
property for the purpose of continuing the trust herein declared, all of the property herein

conveyed shall be deeded by said The Hammocks Beach Corporation, Inc., to Dr. William



Sharpe, his heirs and descendants and to John Hurst and Gertrude Hurst, theif heirs and
descendants; the Hurst family shall have the main land property and the Sharpe family shall have
the beach property.”

20.  In a 1986 action filed by The Hammocks Beach Corporation in Onslow County
Superior Court, 86 CVS 1466, the Sharpe and Hurst heirs contended that fulfillment of the trﬁst
terms had become impossible or impracticable, that The Hammocks Beach Corporation had
acted capriciously and contrary to the intent of the settlor in not declaring its recognition of such,
and that the court should declare the trust texminated and either mandate a conveyance of all of
the property to the Sharpe and Hurst- families or adjudicate title in their names.

21.  Prior to the trial of the 1986 action, the parties reached a settlement, approved by
the Court in a Consent Judgment, that (1) enabled The Hammocks Beach Corporation to retain 7
title as trustee to a portion of the land to attempt to serve the trust purposes, with additional
powers of administration aimed at enabling it to improve tﬁe property to the extent reasonably
necessary, and (2} vested in the Sharpe and Hurst families a portion of the real property in
exchange for their relinquishjng rights of immediate vse for cultivation, qﬁanyiﬁg, raising
livestock, fishing, residency, recreation and other activities in the portion to be held solely by
The Hammocks Beach Corporation as trustee.

22.  In approving the Consent Judgment in 1987, the Court found that there was
substantial evidence that the fulfillment of the terms of the trust created by the Deed froﬁ Dr.
- William Sharpe fo The Hammocks Beach Corporation was impossible or impracticable.
Specifically the Court found that:

The integration of the public schools which occurred following the gift of
the property to Hammocks Beach Corporation has impacted on both the

constituency which Dr. Sharpe intended to benefit from the trust and on the ability
of Hammocks Beach Corporation to obtain financial support for the improvement



of The Hammocks to serve its intended purpose. The North Carolina Teachers
Association, Inc., the black teachers organization intended as the primary
beneficiary, and several of the all-black youth and civic organizations listed in the
Charter of Hammocks Beach Corporaiion, either do not now exist or are relatively
nonfinctional. Only the 4-H and the FFA organizations use the property, and
then only during the summer months, and only to the extent of approxnnately four
per cent of the 805 acres held in trust.

The amended charter of Hammocks Beach Corporation calls for a board of
directors of thirty-one persons, over half of whom are officers or designees of the
North Carolina Teachers Association, Ing., an organization which no longer exists

Thus, by reason of a change of circumstances not foreseeable in 1950,
financial and physical factors render fulfillment of the terms of the. trust
impossible, and that is the case whether the trustee be Hammocks Beach
Corporation or the Board. Even if the Board could lawfully take title in its name,
which under statutes governing titles to state property it cannot now do, its
members have disclaimed any interest in the Board’s serving as frustee or
otherwise attempting to adapt the property to the stated purposes of the frust. In
any event, the Board could not, and will not, spend tax revenues for the purpose
of administering or improving a racially segregated facility.

The integration of the public schools and the virtwal disintegration of the
organizations for black people which were contemplated by Dr. Sharpe as primary
beneficiaries and financial supporters of the trust are circurmnstances unforeseen by
Dr. Sharpe and, in combination with the rights vested in the Sharpe and Fhrst
families and the prohibition against the mortgage and sale of property, render the

~ fulfillment of the trust terms impossible or impracticable of fulfillment,

The tfrust is impossible or impracticable of fulfillment whether the trusiee
continues to be Hammeocks Beach Corporation or whether, in the event the Board

would so agree, the trust responsibilities should be assumed by it or by any other

agency of state govermment. Thus, Dr. Sharpe’s alternate plan of having the

Board assume the trust responsibilities in the event of the impossibility or

impracticability of fulfiliment of the trust terms also fails for the same reasons.

23. In the Consent Judgment, the Cowrt ordered that The Hammocks Beach
Corporation, as {rustee, was vested with title to a substantial portion of the real property which
was conveyed by Dr. William Sharpe to The Hammocks Beach Corporation, trustee, by the Deed
dated August 10, 1950, recorded in the Onslow County Registry at Book 221, Page 636. The
Consent Judgment provided that The Hammocks Beach Corporation, trustee, holds title to said

property subject to the trust terms set forth in the aforesaid Deed dated August 10, 1930,
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recorded in the Onslow County Registry at Book 221, Page 636, and in the Agreement dated
September 6, 1950, and recorded -in the Onslow County Registry at Book 221, Page 643,
including the Plaintiffs’ remainder rights. Howéver, the Consent Judgment did provide that the
trustee was no longer under a prohibition against the mortgaging or sale of said property, after
receiving Court approval and in order to further the purposes of the trust.

24.  Despite the fact that The Hammocks Beach Corporation was given additional
authority to generate funds to improve the trust property and better effectuate trust purposes,
upon information and belief, it has taken no steps since i987 to improve the trust property or to
fulfill the purposes of the trust, |

25.  Since 1987, The Hammocks Beach Corporation has failed to fulfill the trust terms
in that the trust property has not been utilized by the North Carolina Teachers Association, Inc.,
or the other civic organizations listed in the Charter of The Hammocks Beach Corporation,
which either do not exist or are otherwise nonfunctional. In the 19 years since the entry of the
Consent Judgment, only the 4-H and the FFA orgailizations have used the property, and then
only during the summer months. As stated, upon information and belief, both of those tenants
have now ceased their use and occupancy of even that small portion of the trust property and the
improvements formerly occupied by those tenants are in a state of vacancy and decay.

26.  Asin 1987, fulfillment of the trust terms has become impossible or impracticable.

27.  Upon information and belief, The Hammocks Beach'Corporation has failed to
account for trust funds and has negligently mismanaged said funds.

FIRST CLAIM FOR RELIEF _ -
{Accounting)

28.  The allegations contained in Paragraphs 1 through 27 are re-alleged and

incorporated by reference as if fully set forth herein.
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20, Pursuant to N.C. Gen. Stat. § 36C-4-405.1, the settlor of a charitable trust, the
Attomey General, the district attomey, a beneficiary, or any other interested party may.
commence a proceeding for an accounting of the frustee's administration of the trust. Plaintiffs
are remainder beneficiaries and interested parties within the meaning of the aforementioned
statufe.

30.  This Court should order The Hammocks Beach Corporation to account to this
Court and all interested parties for its administration of the trust.

SECOND CLAIM FOR RELIEF
(Termination of Trust and Reversion to Contingent Beneficiaries)

31.  The allegations contained in Paragraphs 1 through 30 are re-alleged and
incorporated by reference as if fully set forth herein.

32. ‘ As in 1987, fulfillment of the trust terms has become impossible or impracticable,

33, Pursuant to N.C. Gen. Stat. § 36C-4-410, a court should terminate a trust if the
purposes of the trust have become impossible to achieve.

34.  The trust should be terminated according to its own terms, as it has now become
impossible or impracticable to use the Hammocks property as directed by the trust or to achieve
the trust’s purposes.

.35, The Deed from the grantors provided that “if at any time in the future it becomes
impossible or impractical to use said property and land for the use as herein specified . . . the
property conveyed herein may be transferred to the North Carolina State Board of Education, to
be held in trust for the purpose herein set forth, and if the North Carolina State Board of
Education shall refuse to accept such property for the purpose of continuing the trust hercin
declared, all of the property herein conveyed shall be deeded by said The Hammocks Beach

Corporation, Inc., to Dr. William Sharpe, his heirs and descendants and to John Hurst and
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Gertrude Hurst, their heirs and descendants; the Hurst family shall have the main land property
and the Sharpe family shall have the beach property.”

36. In the 1986 action referenced above, the North Carolina State Board of Education
diéclaimed any interest it held in serving as trustee or otherwise atiempting to adapt the trust
property to the stated purposes of the trust. |

37.  Indeed, as the Onslow County Superior Court found in the 1987 Consent
Judgment, “The trust is impossible or impracticable of fulfillment whether the trustee continues
to be Hamimocks Beach Corporation or whether, in the event the Board would so agree, the trust
responsibilities should be assumed by it or by any other agency of state government. Thus, Dr.
Sharpe’s alternate plan of having the Board assume the trust responsibilities in the event of the
impossibility or impracticability of fulfillment of the trust terms also fails for the same reasons.”

38.  Because the trust purposes have become impossible or impracticable because the
North Carolina State Board of Education may not serve as successor trustee, and in any cvent the
substitution of the Board of Education would not cure the impossibility or impracticability, the
trust and N.C. Gen. Stat. § 36C-4-410 m;mdate that the trust property be deeded by The
Hammocks Beach Corporation to the heirs and descendents of John Hurst and Gertrude Hurst.
This Court should enter an order terminating the trust established by Dr. William Sharpe on
September 6, 1950 and vesting fee simple title to the trust res in the contingent beneficiaries of
the frust, the heirs and descendents of the late Gertrude Hurst and the late John Hurst, as

provided in the Deed and Agreement.

39.  The beach property has already been conveyed by The Hammocks Beach

Corporation to the State of North Carolina.

10



13-

40. A portion of the original mainland property is stiil held by The Hammocks Beach
Corporation in trust and must, pursuant to the terms of the trust, be conveyed to Plaintiffs, the

John and Gertrude Hurst heirs and descendenis.

THIRD Ci.AIM FOR RELIEF
(Breach of Fiduciary Duty)

41.  The allegations contained in Paragraphs 1 through 40 are re-alleged and

incorporated by reference as if fully set forth herein.

42.  Under N.C. Gen. Stat. § 36C-4-405.1, the settlor of a charitable trust, the Attomney
General, the district attorney, a benefictary, or any other interested person may maintain a
proceeding to enforce a charitable trust,lincluding a proceeding for breach of fiduciary duty if
there is reason to believe that the trust property has been mismanaged through negligence or
fraud. Plaintiffs are remainder beneficiaries and interested persons within the meaning of the

aforementioned statute,

43.  The Hammocks Beach Corporation has negligently mismanaged the trust property

by failing to utilize it for the trust purposes and in other ways to be proven at trial.

44.  Upon information and belief, it is believed that The Hammocks Beach
Corporation has failed to follow corporate formalities or to otherwise regularly carry on

corporate affairs for its stated purpose.

45.  Because Defendant The Hammocks Beach Corporation breached its fiduciary
duty, Plaintiffs are entitled to recover compensatory damages from Defendant The Haramocks

Beach Corporation in an amount in excess of $10,000.00.

46. Because the actions of Defendant The Hammocks Beach Corporation were
grossly negligent, Plaintiffs are entitled to recover punitive damages from Defendant The

Hammocks Beach Corporation in an amount in excess of $10,000.00.

11
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PRAYER FOR RELIEF

WHEREFCRE, P]aiptiffs pray the Couxt that:

l. The Court enter an Order requiring Defendant The Hammecks Beach Corporation
to account to this Court and all interested parties for its administration of the trust;

2. The Court enter an Order terminating the trust established by Dr. Williamm Sharpe
on September 6, 1950, and vesting fee simple title to the trust res in the contingent beneficiaries
of the trust, the heirs and descendants of the late Gertrude Hurst and the late John Hurst, as
provided in the Deed and the Agreement;

3. They recover judgment against Defendant The Hammocks Beach Corporation in
an amount in_ excess of $10,000.00 for compensatory damages;

4, They recover judgment against Defendant The Hammocks Beach Corporation in

an amount in excess of $10,000.00 for punitive damages;

5. They recover interest as allowed by law on any judgment obtained against
Defendants;
6. They recover costs and expenses of this action, including reasonable attorney’s

fees as aliowed by law, from Defendants;

7. They recover any further relief that the Court deems appropriate.

This the l day of December, 2006. N

THE FRANES LAW %
Charles T'. Francis

North Carolina State Bar No.: 16348
Attorneys for Plaintiffs

Post Office Box 164

Raleigh, North Carolina 27602
Telephone: (919) 828-0801

12
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STATE OFNORTH cAROLINA HLE D IN THE GENERAL COURT OF JUSTICE
B e A SUPERIOR COURT DIVISION
WAKE COUNTY 00 JAN 17 AN S FILE NO. 06CV018173
WAKE calNTY, C.5.C. _
HARRIETT HURST TURNER and JOHN HENRY
HURST, -
Plaintiff,
vs. HAMMOCKS, BEACH
' | L CORPORATION’S RULE 12(b)(1)
THE HAMMOCKS BEACH CORPORATION, and 12(b)(3) MOTION TO '
NANCY SHARPE CAIRD, SETH DICKMAN DISMISS

SHARPE, SUSAN SPEAR SHARPE, WILLIAM

. AUGUST SHARPE, NORTH CAROLINA STATE
BOARD OF EDUCATION, ROY A. COOPER, III,
in his capacity.as Attorney General of the State of
North Carolina, '

Defendant.

N Nt o et Nt N St S Nt i’ N et St N Nt S’ e S

Pursuant to Rules 12(b)(1) and 12(b)}(3) of the North Carolina Rules of Civil Procedure,
Defendant Hammocks Beach Cdrporation (“Hammocks Beach™), by and through the

undersigned counse), hereby moves to dismiss this matter for the following reasons:

1. On December 15, 2006, Plaintiffs Harriett Hurst Turner and John Henry Hurst
(“Plaintiffs”) filed the complaint in Wake County, seeking among other things, an accounting,
termination of real property subject to a land trust held by Hammocks Beach and monetary

recovery for claims of breach of fiduciary duty.

2. The real property and trust are subject to a Consent Judgment entered by the
North Carolina Superior Court in Onslow County on October 29, 1987. See October 29, 1987

Consent Judgment (the “Consent Judgment”) attached hereto as Exhibit A. The Complaint
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challeﬁges Hammocks Beach’s compliance with and implementation of the provisions of the

Consent Judgment.

3. Pursuant to Page 17, Paragraph 12 of the Consent Judgment, the Onslow County
Superior Court retains jurisdiction to hear “motion{s] filed by any party with respect to either the

implementation of the terms of this judgment or compliance therewith.”
4, The Onslow County Superior Counrt retains exclusive jurisdiction of this matter.

WHEREFORE, as only the Onslow County Superior Court has jurisdiction to consider
the allegations of the Complaint, Hammocks Beach requests that this court dismiss this matter

for lack of jurisdiction over the subject matter, and for lack of proper venue.

This the { Z# day of January, 2007.

HUNTON & WILLIAMS

/\
Vi (g“—}ch\h;

Frank E. Eihory, Jr. ¢ '(\‘j

N.C. Bar Np. 10316

nél_n%zgjg Foxx
ar No. 23798

Attorneys for Defendants

HunTON & WILLIAMS

Bank of America Plaza

101 South Tryon Street, Suite 3500
Charlotte, NC 28280

(704) 378-4700

(704) 378-4890 ~ Fax



Exhibit A - -
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1.

NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
. SUPERIOR COURT DIVISION
T - B6ICUS-1466

Rt

St

COUNTY OF ONSLOW )

HAMMOCKS BEACH CORPORATION,
a nonprofit corporation,

ERIE

)
) z_2 3
==}
Plaintiff ) DUNS el =
) pE) S
-vs- } CONSENT JUDGMENT Z w
} :-Z =
THE FRESH AIR FUND, et al, ) = =
. ) “n oy
Defendants ) h O
) o
PRELIMINARY STATEMENT
—_—

This action was filed on fhé 28th day of‘July, 1986, by
Hammocks Beach Corporation, plaintiff herein. -Plaintgff is the
trustee pursuant to the terms of a charitable trust created by Dr.
William Sharpe on September 6, 1950, The original res of the truéﬁ
was approximately 10,000 acres of beach front and adjacent
properties in Onslqw éounty, North Carolina. As a result of sev-
éral mesne conveyances, the res of the trust now consists of
approximately 805 acres. Thatrremaining.portion is thé subject of
this lawsuit.

In this action, plaintiff seeks declaratory relief in'the
form of a judgment quieting title to the property or, alterna-
tively, ordering an alternative dispoéition of the property and
administration of the trust to fulfill as nearly as possible the

‘manifested general intention of the settlor, Dr. William Sharpe.
The living Sharpe and Hurst defendants filed answer claiming that

plaintiff has failed_to properly administer the trust and asserting

w
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a counterclaim, asking the court to order the trust terminated or,
in the alternative, to exercise the statutory eguivalent of the cy
Qggg power, or to remove Hammocks Beach Corporation as trustee, or
to clarify the property interests held by the parties, Said living
Sharpe and Hurst defendants are sometimes hereinafter referred to
as fhe "Sha:pe and Hurst defendants” to distinguish them from
unb&rn parties represented by guardians. |

Ned §. Hurst, Guardian ad Litem for'the'unkdowﬁ_and
unborn heirs of Gertrude Hurst and the late John L. Hurst, and John
T. Carter, Jr., Guardian aq Litem for the unknown and unborn heirs
of Wiliiam Sharpe and wife, Josephine W. Shafpe, have.each filed
answer similar to that filed'by the living Sharpe and Hurst defen-

dants.
Counsel for the Sharpe and Hurst defendants have stated-

to the Court that they have written authorization from the late
Josephine W. Sharpe to represent her interests in this cause, which

writing further authorizes William Sharpe to act for her in agree-

ing to any negotiated settlement. It is unnecessary for the Court

to rely on such authorizations, however, since if Josephiﬁe W,
Sharpe. at the time of her death had any interest in subject prop-

. erty (which the Court hereafter finds she did not), that interest
was devised by her'to The Herald Tribune Fresh Air Fund, & charita-
ble corporétion of the State of New York now kﬁown as The Fresh Air
Fund, and said Fuﬁd was duly served with copy of summons and com-

plaint and, as hereinafter recited, c¢laims no interest in said

property.
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Under the terms of the trust, the North Carclina State
Board of Education was designated as contingent trustee subject to
‘certain occurrences as referred to hereinafter. The Charitable

n

Trust Administration'Act, ¥.C.G.S. § 36A-53; requires that in every
proceeding brought td ﬁodify or-constrﬁé the terms of a charitable
trust, the North Carolina.Attorney General be offered an opportu-
nity to appear and be heard. Both the State Board of Education and
the Attorney General of North Carclina have been made a.pafty
defendant in order to represent the interests of the public and
have filed aﬁswer. .

The dispute between plaintiff and defendants has con-
tinued for over a decade. Tﬁe impediments to the administration of
the trust as contemplated by the settlor have existea and frus-
trated the plaintiff's attempts to develop the property for over .
thirﬁy years. Considering ail circumstances, including the delays,
uncertainties, fisks, and prohibitive costs inherent in this liti-
gation, the parties hereto, without in any way conceding error in |
their respective legal positions, have. entered into a compromise
resolution and agreement and consented to the entry of this Consent

Judgment, fully intending to bind themselves, their heirs, assigns,

- and successors.

Based upon all matters of record in this case and upon

the consent of the parties, the court makes the following Findings

of Fact and Conclusions of Law.
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FINDINGS OF FACT

nr, William Sharpe was one of the early neurosurgecns
practicing in New York City. 1In 1923, he acquired approximately
816 acres of high land adjacent to Queens Creek and Fosterfs Bay in -
Onélow County, North Carolina, In 1930 aﬁd 1931, he purchased’
_adjacent property consisting of approximately 2,000 acres of sandy
beach outer banks {known as Beéar Island) and approximately 7;000
acres of marshland. The high land pdrtion was capable of refores-
tation or cultivation and was known as "The Hammocks.g The land
was acquired by him as a place to which he could retreat from the
demands-of his professional 1ife. The Hammocks became deqr to Dr,
Sharﬁe, as did an Onslow County Couple with whom he bécame
acquainted and who moved onto the property as its tenants and

caretakers. That couple were John and Gertrude Hﬁrst,'who became-

very close to Dr. and Mrg. Sharpe and who acted in loco parentis
for the Sharpe children during times when the children would visit
. The Hammockslduring vacations from school.

Eventually, Dr, éharpe apprised John and Gertrude Hurst
of his desire to devise The Hammocks to them. As stated in the-l
Agreemént dated September &, 1350, and recorded in the Onslow
County Registry at Deed Bogk 221, page 634, Gertrude Hurst, having
formerly served as a black teacher in the then racially segregated
public school system, regquested Dr. Sharpe instead to make a gift
of the property in such manner that black teachers and various

youth organizations could enjoy the property. Pursuant to that
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request, and rather than wait until his death, br, Sharpe,.in 1950,
‘by deed of gift, gave The Hamﬁocks to a nonprofit corporation, most
of the incorporators of which were black school teachers. Héhmocks
Beach Cérporation was the ﬁamé given to such entity, and its‘charH
tef spelled out its purpose -- to administer the property given to
it by Dr. Sharpe "primarily for the teachers in public and private
elementary, secondary and collegiate institutions for Negroes in

North Carolina . . . and for such other groﬁps as are hereinafter

set forth.,” The deed to Hammocks Beach Corporation as trustee

restricted the use of the property for the use and_benefit of the

members of "The North Carolina Teachers Association, Inc., and such

others as are provided for in the Charter of Hammocks'Beach Corpo-

ration.”
The terms of the trust deed from Dr. Sharpe to Hammocks.

Beach Corporatiop, as amplified by a simultaneously executed agree-
ment, subjected all or portions of The Hammocks to numerous rights
of use and possession in the Sharpe and Hurst families, including
the right to cultivate, to quarry, to'raige livestock,. to travél
over the land incident to taking fin fish’'and shellfish iﬁ adjacent

~waters, and to reside there. The trust property, originally con-

sisting of approximately 10,000 acres, has now been reduced to

épproximately 805. Approximately 2,000 ocean front acres were,

with the concurrence of Dr, Sharpé and Mr. and Mrs, Hurst, conveyed

by Hammocks Beach Corporation trustee, to the State of North

Carolina, without compensation, and now comprise Hammocks Beach
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State Park. The_trustee thereafter acquiésced in the claim by the
State of North Carolina of title to approximately 7,000 acres of
marshland. . ' '

Hammocks Beach Corporation has leased two areas of The
Hammocks, consisting of approximately 30 and 26.5 acres, respec-
tively, for summer camp purposes to the North_Carolina Agricultural
Extension Service (for use by the 4-H organization) and to Future
Farmers of America. There is an assembly building on the property
which, over the years, has been used sporadically. Hammocks Beach
Corporation.has had irregulér'meetingé there of its board of direc-
tors and members.

Although there was, in 1950, no indication that within
that decade the United States Supreme Court would decide a case
which would eventually desegregate the public school systems, -
Dr. Sharpe made certain provisions in the deed looking to the pos-

'sibilify that fulfillment of the purposes of the trust may ‘become
impossible or ‘impracticable, He directed that in such event, and
after declaration of same by its Board of Direétors, Hammocks
Beach Corporation should convey the property.to the North Carolina
State Board of Education (hereinater "the Board®) as trustee "for
the purpose of gontinuing the trust," and further directed that if
the Board refused to accept a.conveyance for £hat purpose, the
property would instead be conveyed to Dr. Sharpe and to Jehn and
Gerfrude Hurst and their "“heirs and descendants.”

The integration of the public schools which occurred fol-

lowing the gift of the property to Hammocks Beach Corporation has
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impacted on both the constituency which Dr. Sharpe intended to ben~
efit. from the trust and on the ability of Hammocks Beach Corpora-

tion to obtain financial support for the improvement of The Ham-

mocks to serve its intended purpose. The North Carolina Teachers

Association, Inc., the black teachers organization intended as the
primary beneficiary, and several of the all-black youth and civic
organizations listed in the Charter‘of Hammocks Beach Corporation,
either do not now exist or are relatively nonfunctional. bnly the
4~H and the PFA organizations use the property, and then only dur-
ing the summer months, and only to the extent of approximately four.
per cent of the 805 acres held in trust.

The amended charter of Hammocks Eeach Corporation calls
for a board of directors of thirty-one persons, over half of whom
officers or designees of_the Nortﬁ Carolina Teachers Associa-.

are
tion, Inc., an organization which ﬁo longer exists.

. The trust terms'prohibit the mortqgaging or sale of prop-
erty. Hammocks Beach Corporation has, in recent years, not been_
able even to defray ad valorem taxes on the property and has ne%er
improved or developed the property to an extent which approaches
its potential or is consistent with Ehe value of the property.
Even if financial resources were available, the significant rights
of use and occupancy vested in the Sharpe and Hurst families so
encumber the land that under modern circumstances it would be

totally impracticable to devote funds to improving the land for

recreational activities that would conflict with such rights in the
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Sharpes and Hursts. Thus, by reason of a change of circumstances

not foreseeable in 1950, financial and physical factors render ful-
fillment of tﬁe terms of the trust'impossiblé, and that is the case
wvhether the trustee be Hammocks Beach Corporation or the Board.-
Eveh'if the Board could lawfully take title in its name; which
under statutes governing titlesrﬁo state property it'éannot now do,
its members have disclaimed any interest in the Béard‘s serving as
trustee 6flothérwise'attempting to adapt the property to the stated

purposes of the trust. In any event, the Board could not, and will

not, spend tax revenues for the purpose of adﬁinistering or
improving a racially segregated facility.

The integration of the ﬁuﬁlic schools and. the virtual
disintegration of the organizations for black pecple which wvere
contemblated by Dr, Sharpe as p:imary‘benefiéiaries and financial
supporters of the trust are circumstanceslunforeéeen by Dr. Sharpe
and, in combinatién with the rights vested in the Sharpe and Hurst
famiiies_and the prohibition against the mortgage and sale of prop-

érty, render the fulfillment of the trust terms imposszible or

impracticable of fulfillment.

The trust is impossible or impracticable of fulfillment
‘whetHer the trustee continues to be Hammocks Beach Corporation or
whether, in the event the Board would so agree, the trust
responéibilities should be assumed by it or by any other agency of
state government. -Thus, Dr. Sharpe's alternate plan of having the

Board assume the trust responsibilities in the event of the
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impossibility or impracticability of fulfillment of the trust terms
also fails for the same reasons. '

" Hammocks Beach Corporation contends that either it should
be vested with fee simple title to a portion of .the trust prbperty.
or that the terms of the trust should be modified so. that an appro-
priate portion of the trust proﬁerty may be held by it free.of any
rights vested in the Sharpe and Hurst families and with authority
to mortgage and sell in its discretion. .

The Sharpe and Hurst defendants, on the other hand, con-
tend that fulfillment of thé trust terms has become impossible or
impracticable, that Hammocks Beach Corporatfon has acted capri--
ciously:and contrary to the intent of the settlor in not declaring
its recognition of-such, and that the court should declare the -
trust terminated and either mandate a conveyance of all of the .
property to the Sharpe and Hurst families or adjudicate.titlé in
their names .

The Fresh Air Fund, deviéee under the will of the late
Josephine W. Sharpe, has been duly served with copy of summons and
complaint and has not filed answer. Its-atforney, E. Douglas
Hamilton, of the New York Bar, has advised the court by letter that
it will not file answer. The late Josephine W. Sharpe'had no
interest in The Hammocks at the time of the 1950 trust deed other
than an inchoate fight of dower, and her joinder in the execution
of that deed extinguished that interest. At the time of her death,

she had no interest in the property,'either by reascon of the terms
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of the trust deed or the terms of her predeceased husband's will,
or otherwise. She, therefore, owned no interest which she could
have included in the dev1se to The Fresh Alr Fund contained in her
will., Certlfled coéé of her duly probated will is appended to
written stlpulatlons by the parties approved by the Court on Ehls
date.

Ned S. Hurst, Guardian ad Litem for the unknown and
unborn heirs of John L. Hurst and wife, Gertrude Hurst, and John T,
Carter, Jdr., Guardian ad Litem for ihe unknown and uﬁborn ﬁeirs of
William Sharpe and wife, Josephine W. Sharpe, havé each filed
answer wherein they have fully ssserted the interests of their
wards and they have appeared before the court and otherwise pro-~
tected their position. ' '

The Attorney General of the State of North Carolina has
filed ansver and, through Andrew A. Vanore, Jr., Chief Deputy
appeared before thé Court and asserted the public

Attorney General,

‘interest. The Attorney General has advised the Court that the
State Board of BEducation has no interest in succeeding Hammocks.
Beach Corporation as trustee and would not agree. to do so, énd oth-
erwise takes no position in respect to this litigation,

In an effort to avoid the risk of a trial of this action
~-and in search of a means of continuing the trust so as to carry out
the original intentions of Dr., Sharpe, the parties ha&e negotiated

at great'length. Through their counsel, they have stated to the

court that, subject to the court's approval, they have agreed to

-16-



- 28

the entry of a judgment which woul& (1) enable Hammocks Beach Cor-
poration to retain title to a sufficient portion of the iand to
serve the trust purposes, with additional poweré of administration
which should enable it to improve the property to the extent rea-
sonably necessary, and (2) vest in the Sharpe and Hurst- families a
reasonable portion of the land in exchange for their relinguishing
rights in that portion to be vested solely in Hammocks Beach Corpo-

ration as trustee.
The two aforesaid Guardians and the Attorney General have

stated to the Court their belief that the settlement proposed is in

the best interest of those they represent.

CONCLUSIONS OF LAW

The court concludes as a matter of law thats

(a} The Court has jurisdiction of the subject matter and
over each of the parties to this action,

{b) There is substantial evidence, and the Court finds,
that the fulfillment of the terms of the trust created by the deed
from Dr. William Sharpe to Hammocks Beach Corporation is impossible
or impracticable. 1If this litigation is not compromised and a
trial ensues, Hammocks Beach Corporation will incur a substantial
risk that the counterclaims of the defendants Sharpe and Hurs£

would prevail, with resulting termination of the trust and a con-
wveyance of the real property to the Sharpe and Hurst families,

{c) - The settlement which has resulted from negotiations

between the parties, whereunder Hammocks Beach Corporation as

~11-
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ﬁfustee wouid.hold...tle to ‘an appropriate por..on of The Haﬁmocks
free of any claims of the Sharpes and Hursts and with broader '
administrative powers, with the remainder of said property being
vested.in the Sharpe and Hurst defendanfs, is fair, reasonable, and
in the best interests of the present and prospective beneficiaéies
of the trust, as well as the public interest, and is accordingly
approved. The Court finds that such negotiations have been in good
faith and at arms' length and further finds that in so negotiating
and agreeing to fhis settlement, Hammocks Beach Corporation, as
trustee, has acted properly and in the best interest of theAtrust.

{d} The agreed settlement is fair and in the best inter—
ests of the unknown and unborh Sharpe and Hurst heirs, who have
been fully and adequately represented by counsel, '

{e) The Fresh Air Fund, a nonrprofit corporation of the
State of New York which has succeeded to the interests, if any, -of
the late Josephine W. Sharpe.in the subject property, has not filed
answer. The court has found that the late Josephine W, Sﬁarpe had
no title to the subject property which could have been devised by
her to The Fresh air Fund and, accordingly, The Fresh Air Fund has
no interest in the property which is the subject of thig action.

| ADJUDICATION '

"1T IS, THEREFORE, BY CONSENT, ORDERED AND ADJUDGED that:

1. Hammocks Beach Corporation, trustee, is vested with
title to the following described portion of the real property whiéh'

was conveyed by Dr, William Sharpe to Hammocks Beach Corporation,

trustee, by deed dated August 10, 1950, recorded in the Onslow

County Registry at Book 221, page 636:

] P
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TRACT I: a.ing all of Section 3 conte.ning
289,50 acres, more or less, as shown on plat
entitled "Section Three, The Hammocks," dated
May 1, 1985, prepared by Donald C, Clements,
Jr., R.L.S., number L-2460, recorded October
20, 1986, in Map Book 24, Page 74, Slide D-22,
in the office of the Register of Deeds of
Onslow County, North Carolina, said recorded
plat being incorporated herein by this refer-
ence for -the purpose of providing a particular
description, '

TRACT II: Being 29.91 acres, more or less,
located at the terminus of Secondary Road No.
1552, the western boundary adjoining the waters
of Queens Creek, the northern boundary leaving
the waters of Queens Creek, and running dNorth
54 degrees 7 minutes Bast 884.0 feet to a set
iron pipe, the eastern boundary running South
36 degrees 33 minutes East 1144 feet to a set
iron pipe and the Southern Boundary running
South 54 degrees 07 minutes West 1091.59 feet
along an-old fence on line, all as shown on
plat entitled "Section Four, The Hammocks,"
dated May 1, 1985, prepared by Donald Clements,’
Jr,, R.,L.S., humber L-2460, recorded October
20, 1986, in Map Book 24, Page 75, Slide D-23,
in the office of the Register of Deeds of
Onslow County, North Carolina, said recorded
plat being incorporated herein by this refer-
ence for the purpose of providing a particular
description, : ,

2. Hammocks Beach Corporation, trustee, holds title to
said prbperty subject to the trust terms set forth in the aforeéaid
deed dated August- 10, 1950, recorded in the Onslow Cbuhty_Registry
at Book 221, page 636, and in Agreement dated September 6, 1950,
and recorded in the Onslow County Registry at éook 221, page 634.
Said trustee shall not, however, be under a prohibition agaiﬁst the
martgaging or sale of said property. On application to the court
by motion, copy of which shall be served on the Attorney General,
the Court may approve the encumbering of said property, or the sale
of a portion thereof, for the purpose of generating funds for use

in furtherance of the terms of the trust,

_13...
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3, Said real property so vested in Hammocks Beach Corpo-
ration as trustee shall be free and clear of any rights of the

heirs of Dr. William Sharpe or of Gertrude Hurst or of the heirs of

John and Gertrude Hurst.

4, The defendants William Sharpe, Jr., and Nancy 8.
Caird are hereby respectively vested with fee simple title to the
following described portions of the real property which was con- -

veyed by deed dated August 106, 1950, from Dr. William Sharpe to

Hammocks Beach Corporations

TRACT I: Being.that certain tract of land
containing 253.87 acres, more or less, which is
2ll of the land north of that. boundary desig-
nated as North 54 degrees 7 minutes East 884.0
feet and west of that boundary designated as
North 36 degrees 33 minutes East 1144 feet of
the 283.88 acre tract shown on that certain
plat entitled "Section Four, The Hammocks,"”
dated May 1, 1985, prepared by Donald Clements, -
Jr., R.L.S,, number L-2460, recorded October
20, 1986, in Map Book 24, Page 75, Slide D-23,
in the office of the Register of Deeds of
onslow County, North Carclina, said recorded
plat being incorporated herein by this refer-
ence for the purpose of providing a particular

description.

TRACT IT: All of that tract designated as
"Sharpe Home Place,” containing 2,26 acres more
or less, as szhown on plat entitled "Sharpe Home
Place and Section Cne, The Hammocks," dated May
1, 1985, prepared by Donald Clements, Jr.,
R.L.S., number L-2460, recorded October 20,
1986, in Map Book 24, Page 72, Slide D-20, in
the office of the Register of Deeds of Onslow
County, North Carolina, said recorded plat
being incorporated herein by this reference for
the purpose of providing a particular descrip-

tion.

_14_
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5. The defendant Gertrude Hurst is hereby vested with
fee simple title to the followiﬁg described portions of the real -
property which was conveyed by deed dated August 10, 1850, from Dr.

William Sharpe to Hammocks Beach Corporation:

TRACT I: Being all of Section One centaining
72.06 acres, more or less, as shown on plat

" entitled "Sharpe Home Place and Section One,
The Hammocks," dated May 1, 1985, prepared by
Donald Clements, Jr., R.L.S., number L-2460,
recorded October 20, 1986, in Map Book 24, Page
72, Slide D-20, in the office of the Register
of Deeds of Onslow County, North Carolina, said
recorded plat being incorporated herein by this
reference for the purpose of providing a par-
ticular description,

TRACT II: Being all of that property not desig-
nated Town of Swansboro Property, 30 foot right
of way, and 75 foot right of way, containing 3
acreage designations of 141.77 acres *, 5.46
acres +, and 18.06 acres +, all as shown on
that certain plat entitled "Section Two, The
Hammocks," dated May 1, 1985, prepared by
Donald Clements, Jr., R.L.S., number L-2460,
recorded October 20, 1986, in Map Book 24, Page
73, Slide D-21, in the office of the Register
of Deeds of Cnslow County, North Carolina, said
recorded plat being incorporated herein by this
reference for the purpcese of providing a par-
ticular description,

6. Said Sharpe and Hurst defendants are.the owners in
fee simple of the real property described, respectively, in the
preceding paragraphs four and five, free and clear of ary claim of

Hammocks Beach Corporation, trustee.

7. The titles hereby adjudged to be vested shall not
require further instruments of conveyance. However, each party

hereto agrees to compiy with any reasonable request of another

-5~
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party to execute such further document as may be nécessary to
effectuate the purpose of this Judgment. |

8. Neither of the parties to this action .who are
receiving title pursuant to the-fdregoing adjudication, nor any
heir, assignee, or successor of such party, shall permit or engage
in construction of any improvementé of anf kind (6thef than street
intersections) within a zone extending 100 feet on each side of the
center line of State Road 1511, said road being deliﬁea;éd on the
aforesaid plats of The.Hammocks dated May 1, 1985.

9. The titles herein vested in the parties are'subject
to a right of way, and said parties hereby grant a right of way, to
the State of North Carolina in the access road leading to Hammocks
Beach State Park (the Park), said access road running west from the
southern end of SR 1511 to the Park, as shown on maps recorded in
the Onslow County Registry in Map Book 24, Pages and Slides: p.
72, 8lide D-20; p. 73, Slide D-21; p. 74 Slide D-22; and p. 75,
Slide D-23. Within thirty days after being so requested by the
North Carolina Department of Transportation plaintiff and the
defendants Sharpe and Hurst shall convey said right of'way to the
State by deed or deeds prepared by said Department.

10. The Sharpe and Hurst defendants loaned the sum of
§25,207.86 to Hammocks Beach Corporation to enable it to pay ad
valorem taxes and its agreed portion of the cost of surveying the
trust prbperty. .Hammocks Beach Corporation is indebted to the

Sharpe and Hurst defendants for the payment of said funds, together

S 6.—
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with acecrued interest ﬁt the rate of 7 1/2% per annum from Betober
1, 1985, until the aate of the entry of this judgment,. Thereafter
" interest shall éccrue at a rate equal to the Wachovia Bénk & Trust
'Co., N.A. prime rate. The full principal sum and accrued interest
shall be paid within 690 days'after the closing of the first sale‘by
Hammocks Beach Corporation of a portion of the trust real estate

but in no event later than August 31, 1989. Title to the ﬁroperty

hereinabove adjudicatea to be vested in Hammocks Beach Corporation

is, until ‘the full payment of said indebtedness, charged with a
lien in favor of the payees of said indebtedness which éhall be
enforceable as if secured by a deea of trust containing statutery
powers of foreclosure, with a trustee to be appointed, if a fore-
closure shall be called upon, by the Clerk of 3uperior Court of .
Onslow County. The Sharpe and Hurst defendants are payees of said
indebtedness in the proportions of one—ha;f_to William S. Sharpe,
Jr.,, and Nancy 8. Caird, and one-half to Gertru&e Hurst.

11. This judgment shdll be recorded in the Onsalow County
Registry ana shall be cross-indexed to the nameé of the parties
hereto. .

12, "The court shall retain jurisdiction to hear metion
filed by any party with respect to either the implementation of the
terms of this judgment or compliance therewith.

13. Each party shall bear its own costs.

This Ciz: 2 day of October, 1987

Do 52y

Judge of Superior Court

-17=



Consented To By:

e S

William Sharpe_

/\{f} ﬁl\/ &Cﬁ h:;g’v ~ip~ 'g‘aC:IL’

¥

byt

)/ Nancy E. Caird, by her -
attorney—-in-fact, 'William Sharpe

Ads Honid

NEd"g. Hursf

Ruth H., Williams

Harold Hurst, Jr, /

ﬁjrriett Hurst i

(Jésse O. Hines gp.

, b~
. Johnell Hurst 7

n H. Hurst

-18~—
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Cyrrisg

John ., Carpgt/ Jr., Guardian
ad em r ¥Yhe unknown and
unborn heidrs of the late William

Sharpe and the late Josephine W,

, Guardian ad Litem
or the unknown and unborn héirs
of Gertrude Hurst and

the late John Hurst.

S o, |

Andrew A, Vanore, Jr,
Chief Deputy Attorney General

Womble Carlyle Sandridge & Rice

Attorneys for William Sharpe
and Nancy E, Caird

Warlick, Milsted, Dotson & Carter

¥
By:
Carl 5, Milsted
Attorneys for Gertrude Hurst:

_19_



STATE OF NORIH CAROLINA
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/%i/fj

Lacy i ‘Fhdrnburg
Attorhey General
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HAMMOCKS BEACH CORPORATION

BY: f2c7%£ uxéf &L/:eg;//
S~ -J

FERGUSON, STEIN, WATT, WALLAS
& ADKINS, P.A,

BY:
Attorneys for ﬂ;;;ock Beach Corporation

~-21-
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POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS that I, Nancy 5. Caird, a
resident of Dublin, Ireland ; hereby. appoint William
Sharpe my attorney in fact and authorfize him to act for me ih-all.
matters affecting my interest in any real property situated in
Onslow County, North Carolina, and in particular my interest in
property known as The Hammocks, with the same force and effect and
to all intents and purposes as though I were personally present and
acting for myself, hereby ratifying and confirming whatever my said
attorney in fact shall do by authority hereof. Without limiting.
the generality of the foregoing, I appoint the said William Sharpe,
for me and in my name and on my behalf, to execute and acknowledge
all papers appropriate for the prosecution and defense of claims,
all documents as may be required by any court in.which an action
shzll 'be pending affecting said property, and in particular tc cxe-
cute on my behalf all documents which in his discretion may be
appropriate in respect to the entry of a Consent Judgement arising
out of the negotiated settlement of a civil action now pending
styled Hammocks Beach Corporation, plaintiff, v. The Fresh Air
Fund, et al, defendants, pending in the Superior Court of the
County of Onslow, State of North Carclina, having file number

84-CVS-1466.
this Power of Attornéy shall continue in effect until

revoked by me or until my death, notwithstanding any incapacity or
mental incompetence which occurs to me after this date. No revoca-

tion by me shall be effective until the same shall be filed with
the Clerk of Superior Court of Onslow County in the cause aforesaid

bearing file number 84-CV5-1466 .

IN WITNESS WHEREOF, I have signed, ‘sealed and acknowle’
edged this Power of Attorney this 4th -day of September .

1987. _
Wﬂut—-—, \ ;4 @fﬁ[ (SEAL)

Naqby S. Caird

- 7.:'.,:_,_: f cs
SO e o0 2 A

I, Elleen A. Malloy, Consul of the United States of America at

Dublin d qualified,dc hereby certify
that ﬁancy §. Caird personally came before me thls day and acknowl-

edged the due execution of the foregoing Power of attorney

LR R RN

Witness my hand amduéfffbial geal, this 4th day of

September ' 1987._7;.;* .
. . :o'-._:«,.? . ':' .--' - % # )Ik é? i
' Cat i xxxxxyxsxhxxx

CE LT T EnEENA MALLOY /
. LT -+ Conmad ¢ the Unted States of Amers
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
R SUPERIOR COURT DIVISION

WAKE COUNTY - FILE NO.: 06 CVS 18173

panin A
HARRIETT HUﬂS TURNER and
JOHN HENRY HURST; -~ -+, 788

Plaintiffs,
VS.
ORDER

THE HAMMOCKS BEACH

CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATICN, ROY
A. COOPER, III, in his capacity as
Attorney General of the State of North
Caralina,

Defendants,

R R T N N g N A P R T SV Ny

THIS MATTER came on for hearing before the undersigned Judge at the April 16, 2007
term of the Superior Court of Wake County upon the Motion for Protective Order and Motion to
Dismiss filed by Defendant, The Hammocks Beach Corporation, and upon Plaintiffs’ Motion to
Compel. After reviewing the motions, memoranda and other material submitted by the parties
and arguments and authorities presented by counsel, the Court finds that Defendant’s Motion for
Protective Order should be denied. The Court further finds that the Plaintiffs’ Motion to Compel
should be allowed. Finally, the Court finds that the Defendant’s Motion to Dismiss, or in the

alternative, motion for a change of venue, should be denied. The Court finds that venue is proper
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in Wake County in that Wake County is the location of the trust, and the language of N.C. Gen.
Stat. § 36C-2-204 regarding venue governs in this case. |

IT IS THEREFORE QRDERED that the Motion for Protective Order of Defendant, The
Hammocks Beach Corporation, is denied; that the Motion to Dismiss of Defendant, The
Hammocks Beach Corporation, is denied; and Plaintiffs” Motion to Compel is granted.
Defendant, The Hammocks Beach Corporation, shall have thirty (30) days from the date of eniry
of this Order to serve full, accurate and complete responses to Plaintiffs’ First Set of
Interrogatories and Request for Production of Documents to Defendant The Hammocks Beach
Corporation.

This the { L/ day of June, 2007.

Lt

The Honorable Paul G. Gessner
Superior Court Judge Presiding
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF WAKE . 06-CVS5-18173
HARRIET HURST TURNER AND
JouN HENRY HURST,

Plaintiffs,

Y.

DEFENDANT

THE HAMMOCKS BEACH CORPORATION, HAMMOCKS BEACH CORPORATION’S
NANCY SHARPE CAIRD, SETH DICKMAN | FURTHER MOTION To DiSMISS AND FOR A
SHARPE, SUSAN SPEAR SHARPE, WILLIAM PROTECTIVE ORDER

AUGUST SHARPE, NORTH CAROLINA STATE
BoARD OF EDUCATION, ROY A. COOPER, III,
IN HIS CAPACITY AS ATTORNEY GENERAL OF
THE STATE OF NORTH CAROLINA,

Defendants.

Pursuant to Rules 12(b)(6) and 26(c) of the North Carolina Rules of Civil. Procedure,
Defendant Hammocks Beach Corporation (“Hammocks Beach”) hereby moves to dismiss
Plaintiff’s complaint for failure to state a claim upon which relief could be granted and for a
protéctive order pending resclution of this motion. In support of its moﬁon, Hammocks Beach
states as follows:

L Hammocks Beach is a non-profit entity created in 1950 in a deed pursuant to the
request of Gertrude Hurst, predecessor of Plaintiffs. See Complaint, J 15. Hammocks Beach
was established to administer the propeﬁy given to it, approximately 10,000 acres in Onslow
County, North Carolina. As a result of the several mense conveyances, the res of the trust now
consists of approximately 805 acres.

2. On December 15, 2006, Plaintiffs filed this action seeking an accounting of
various trust assets, recovery of the real property located in Onslow County and monetary

damages for breach of ﬁducmry duty In particular, Plaintiffs seek to assert their alleged rights

CREIVIER
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as holders of a reversionary interest in real property created by a 1950 trust instrument held by
Hammacks Beach. Exhibit A hereto.

3. In 1987, however, the 1950 truét was modified by a Consent Judgment signed by
Plaintiffs and entered by the Onslow éounty Superior Court. Exhibit B hereto. As part of the
Consent Judgment, the real property subject to the trust was divided between Plaintiffs and
Hammock Beach. Hammocks Beach relinquished its rights to approximately 490 acres in
exchange for the riéht to retain approxifnately 320 acres “free and clear” of Plaintiffs’ interests.
Exhibit B at 13-15. By entering into the Consent Jﬁdgment, the parties “fully intend[ed] to bind
themselves, their heirs, assigns, and successors.” Exhibit B at 3. Twenty years later, Plaintiffs
now take the position that they still have an interest in and are entitled to the property conferred
to Hammmocks Beach by the Consent Judgment. Plaintiffs are wrong.

4, Pursuant to the Consent Judgment, Plaintiffs have no rights to the property that is
the subject of this lawsuit and therefore no further rights as beneficiaries of the trust to an
accounting or a claim of breach of fiduciary duty. To the extent Plaintiffs seek to relitigate that
issue now, they are precluded from doir'lg 5o by the doctrine of issue preclusion. See, e.g., |
NationsBank of North Carolina v. American Dou-Bloon Corp., 125 N.C. App. 494, 503-04, 481
S.E.2d 387, 393 (1997) (holding that relitigation of issues barred by the doctrine of issue
preciusion where issues were resolved by prior coﬁsent judgment between the parties).
Plaintiffs’ are precluded from pursuing their claims because their rights to the subject property
were heard and determined by the 1987 Consent Judgment. As such, Plaintiffs have failed to
state a claim upon which relief could be granted and their Complaint should be dismissed.

5. Additionally, Plaintiffs have served expansive discovery requests on Hammocks

Beach. Exhibit C hereto. Compliance with Plaintiffs’ discovery requests poses an expensive,
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suBstantial burden. Hammocks Beach has operated as trﬁstee to the lénd in question for more
than fifty-six (56} yearé. Exhibit A at I 5. During this period, Hammocks Beach has
accumulated many records and documents from numerous sources and individuals.

6, Given the burdens that Plaintiffs’ discovery impose and the fact that this motion
to dismiss could dispose of Plajntiffs’ case against Hammocks Beach in its entirety by deciding
whether Plaintiffs retain any rights to seek the relief they claim after they signed and execnted
the 1987 Consent Judgment, a protective order pursuant Rule 26(c) of the North Carolina Rules
of Civil Procedure is appropriate. This Court is vested with broad discretion to grant a protective
order when justice requires, and justice requires such an order here pending resolu.tion of
Hammocks Beach’s motion to dismiss. See, e.g., Tilley v. United States, 270 F. Supp. 2d 731,
734 (M.DN.C. 2003)' (“A protective order undef Rule 26{c) to stay discovery pending
determination of a dispositive motion is an appropriate exercise of the court’s discretion.”}.'

7. In further support of this motion, Hammocks Beach will submit a brief to the

Court and parties pursuant to Rule 5(al) of the North Carolina Rules of Civil Procedure.

! On June 15, 2007, the Court entered an order denying Hammocks Beach’s motion to dismiss for improper
venue and further denying Hammock's Beach’s motion for protective order and granting Plaintiffs® motion to
compel discovery. Hammocks Beach is due to return Plaintiffs’ discovery by July 16, 2007. Given the dispositive
nature of Hammock Beach’s Rule 12(b)(6) motion and that this further motion to dismiss is based upon a new and
independent ground, Hammocks Beach moves again for a protective order. Should, however, the Court deny
Hammock Beach’s motion to dismiss, Hammeocks Beach would be prepared to respond to Plaintiffs’ discovery

within 10 days of the Court’s decision.



This 5th day of July, 2007.

HUNTON & WILLIAMS LLP

Bank of America Plaza

101 South Tryon Street ~ Suite 3500
Charlotte, NC 28280

(704) 378-4700

(704) 378-4890 ~ Fax
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HuNTON & WILLIAMS LLP

Ao s SR Btser
Frank E Zmory, Ir. [N.C. Bar No. 10316] (o< Bar 2952
Anthony R. Foxx {N.C. Bar No. 23798]

Counsel for Defendant
Hammocks Beach Corporation
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. AUREEMENT, Fu22-50 N
DR. WILLIAN SHARPE AND W1¥g Pk
THE HALIOCKS BEACE CUHPORAT ION? ING. - / $

AND
JOHN HURIT A8D HIFE.

HORTH CAROLiRAS
WAKE CUURTY:

TH[3 AGHEEYENT, nede tnls & day of Jeptember by and betwoen Or, Fllliem
Sharpe and wife, M. Josepbine W, 3harpe of the 3tate of Hex York, Glty of New
rork, parties of the first pert; Tne Hommooks Brach Vorporation, Ingc,, & corXpeT-
ation organtzed Bnd exlating tndeT end by virtus of tae laws of the 3tate of HoTth
Caroline, witn its prinotpai office ond plece of buslneds in tha Oity of Relaigh,
party of tue seoond part! John Hurst and wife, Cerirvds Hurst of tnalow County,
North Ogr¢lina, pariled of the tolrd pars: -

. .

WItHsI3ETH: That Whereos, the parties of the first part by Deed dated tne
104k dey of Auguat, 1950, bAve conveyed t¢ the Hemmocks Reaon Gormoratlon, Ing.,
party of the second part, certmin property Jlocated in Onslor County, North Caroiine,
to bé nheld. tn trus+t for recreational ana educftlonal purpoded for the use and
henefit ot the members of Tne Horth Curokina Teaonere Assoclation, Ing., and guch
otners ms are provided for in ine Cmarter of tha Hawmocks Beach Corporation, Inc.,
Bna wasreeg, tud pRrtled of the flrat part, more tndh tnlrty yeam ago purcnssed
s&id property @nd héve Uad B2 tenznts in charge of &8l1d property Jobn Huret and
nie wife, Gertrude Hurst; and wourees, becavae of the loyalty and falthfulness to
the parties of the fiyet part there hss grown & mutual friendsnlp bewveen the seid
parties of the first part and Joon Huret &and wilfe, Gerirude Huret; &nd whereas,
the sald party of the first part, Dr, Willtem Jparpe, discuseed with Jom end
Gertrude Hura% the propteition of moking & devise to thew of all of s&id land, and
tm fald Gertrude Hurst navimg 2t oné tine been & puplic sohool tesocher in North
¢arolina realized tue benefit tnat might BcoTus t0 all tne tebcners of the 3tate
nuae others as provided in tne Ghaxter of tne Hammocke Beacn Vorporation, Ine,, by . M
the we of said land, 3nd. reguested tne arld Pr, ¥illiam Snarpe to glve all of wne
sald property vo-the teacaers and Otners as provided in the Charter of the Hammocks
Peacn vorporation, Inc,j and wnerees, said partlea of the first part desira to -
oave the sabd ¥pha Hurst eng wife, Certrude Huret, their children &nd grand-ohildre:
remain on eald property conveyed to tne Hammooks Beaon Vorporation Jue., and enjoy
the fruits whium have como as B result of thelr work, &nd the work of ithelr father
ang motner, end DAy nave continuoua employment on sald propérty wita toe Hammocks
Beucn Vorporetlon, Ine,, 89 long Rs they deslre and tneilr cepablilities will permlt
taem to perfornm the servioces vialch may be nesded on seld preperty by the Hammooks

Deacn Vorporation, Imns,

The said partied aereto do cont¥ect ana agree as followe: Toat inm comailger~ r
atlon of the premises and furtaer in consideration ¢r tne sup of One (§1,00) i
.

ety

T

Ty,

T

FTE e

UoLia¥ §n nana paid to the party of tne Second part by tné partled of the rirs¢
part, sna in furtber considerotion of the chaTitable ang genérous splriy of the
parties of tne rirat part and parties of the third part, tue eaid parties of the
aecond oaFt to contTuct ena agree to And witn the partles of the firat and third ’

part as follows:

1, Tnat 1t 18 waers tood and egreed tast tne properiy conveyed to tIe
Haimnocks Heach Qorporation, Ine,, gTantew by Pr, Milliam 3harpe, grentor, is never
-o be oorigaged or sold Ly the Homwocks Beeco Yorporatiom, Inc, except as stated
in tae deed, wns safd praperty @oy be conveyed to tne Horth Cprolina diaie Borad
of &ducation, FOr toe purpose of continuing the trust Lereby oreatéd, or Te-Convayed
to Dr. Wiliism Fpirpe, nid heirs &na dedcendanta and to Jorm Hurat, bis neirs and

aggeetiianta,

2, Tout in the development of the property known os The Hammooka Beaoh Vorpor-
atlon, ‘Ine, tne first main bullding ereg¢zed will be nemed "Gertrude E, Hurat Halld®,
&and the second important bullding snaell be named tnefJosepalne W, Inarpe HallN,

B2 T e T :
; T AT LTI UL R e e e e T e
ERTT

3. It 18 furtasr sgreed by ana between the partles of tne fiTat part andg nert)y
aof the agcond paxrt, tnuv Jomn Hurs %, Gertrude Hurgt, Ynelr chlldrem #nd gréndenildrd *
anal} be permitted to live on and nave the wee -of the mainpland in the Brea where
thelr home ¢ now lochted, &y wnown on map bnd set forth in the deed of conveyanco,

B, Toat the Huatocxs Beacn Vorporatioh, Ine., party of the second part will
eapiy to work on satd projucs toe embers of tne Hurst faaily, thelr conildren &nd
granaenildrea in eny capooliy for whioh theirx ebilities would be autiafactory to
toe Board of Direotore, end toav there wili be no 'outslde! laber employed unleas
tne Boarq of Uirectors deema 1t necessary, -

. :

5. Tae paxrty of the secand part furtner agrets and hereby gives to too
Hurs% temjly &nd thelr heirs, the exelusive rignt to ¢perste on the lenq reserved
ror their wse & genertl mtors tor vupply the dally wantd end needs of tno guesis of

toe project,

\L.

T e e

—
Nt

T I 1 TRV T i T
By
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6, It fo0 rortner stipulated and BgZroed thut tie Ynarpe Famyly, toeir caildrer
and gréndonlldren may have Tne wre of tne big Aowmo On the Wminland &na 1te adjece
Brea as by survey ami as set forth in the Doed of Conveyance, They spall further @
she rignt to Jivo in &ng uae the bungalorw on tne eastexrn end of ihe beach property
na the adjelning areaA of rive svied, oy woil &3 the uvas of the entire mainiand ar
beach property ror recrestion, humting end fisbing, 8nd tne Jberpe &nd Hurad fami}
may further use toa property for graring their livestook-waen auch tse d4oer not
lnterfere with the &ctivities of tne projeot,

. 7« It is further agreed bevween &1l of the partles ¥o tokd pgreement thet t

®ain ¥oad on asld properiy BS BOWN ON Dap recantly made, snell be opened for uae
4nd wWlll be extended along the fencé from beside tne big ba¥n down to tne swore*
front &t tne eite or tne 0ld cotton gin, the future site for tne woarf and entrayc
%o tne bridge {0 be oonatructed ncroso the inland katerway, 3uld road shell be kep
Open for use of tno gueats of the Hammocks Heagn Corporarion, Imo, &nn its senbars
tae Inorpe and Hurst Fomilies waelr cuildren and grundcalldren,

It i3 alee undersiocod ena agreed toat tae Jharpe &nd Hured femiiles tasir
oatldren and grondekildren ahall have the Tight te ova &nd to cpeTite for the use
thd convenlence of tue projedt and gusats oF tae project, One or HOTe pussenger
and freight bokta, the séms mpy e docked &t duca place or pidced on the waters of

majnland or the besch &3 may be deslred.

ine partlies or the firat pnd pirties oy tue toird part aleo agree that eny
disputea winich may erise between tae members of the Huret family over thelr right
t0 wse tne lena get aaide for taelr we and their rignia under the donveyance xade
by v, William 3parps, to the Hamoooks Beach Uorporation, Inc., ektll be submitted
10 the members of the 3harpe- family for arbitration, N

18 EITHES THERAOF, thd sald parties heve pereto set their l¥ndgs &nd sesls t
a4y and yeal firet abave written,

br, ¥Wilitem 3heTpe {3enl)
¥re, Josepulav w, 3narpe )durl)
: Joun L, Huret s.eu;
Qertrudge E, Hurgg - Jen}
AtTEST; J, W, Seabrook, Jeczetary, Hapemoc ks Beaonr Vorporation, Inc,
By Harelad L, Irigg , Freaident,

' Corporate Jeal,

13 3TATE OF 5ed rORX,
soutr OF XINa, .
I, Sidney Lieherman, & Noxary Public in-snd foT the &bove numad State and
“Younty do hpzeby aortlfy that before me personally eppeared- bnis day Dr, William
. 3perpe aud wide Mrs, Josepbine %, Iharpe who. doknowledged tone dus exsqution of the
- & foregoing inetrument for $ne purposd therein expressed,
Witnege my hand and NHotarlel Seal tnie & day of 3eptezber, 1950,

§icney Lieberman, Notary Publio,

1 N, P. 3eal
L My oom.exp: 3/30/52

FORTH CARGLINAI

QRIEOT CUDRTY:
I, J. E, Trexler, & ¥otary fublic in and fbs tne wdoove noemed 3tate and County,

do hertéby dertify thkt bei¢re e pervonally appesred tnls day John Hurst and wife
. Gortruie Huret, wino acknoxledgod wne due saecuzion of the foregolng inatrument for
A the puNpos e theraln expressod,

Witnega wy haad and Heterlal Jeel 4ois 34 day of September, 1950,

J, ¥, Trexler, Notary Puoijo,

"
Py v\:l:l-j.:lllﬂsr

N, P, Feal :

Uy oom.exp: Vor, 12, 1¥51,
HORTE CAROLINAZ

WAKE GUYNTY: i :
Tnals 15th dey of Jeptember, 1950, peraonally came before me J, W, Jesbrook, 1
being by me duly gworn, keys thAt ueé INONR tne ocommon seal ©i The Hapmoks Beach
Corporation, Ina, and s doquiinted wita H, L, Tripg, woo 18 prosident of the oor-
poration &nd a3t he, tve asld J, ¥, J-abrock 1 Jeoretary o¥ the said corporation,
Bna sA¥ the said President sign the foregoing instiruient 8nd sax tas gaid oommon
ssal of 3ai¢ oorporation affixed to sadla imatrument by said preaident and tant he -
aald J. W, 3enbrook slgned niw name in atteatétion OF tne executlion of geid jnazru

@ant In tae predonce of weld-Presicent of eald corporation.

- mitness my hang &nd seal tals 15th day of Jeptember, 1950,
. L, #, Jobe, Hovary Publio,

EE

-

4, b, deal -
MUy com,exp: Maroh 3, 1951,
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Consent Judgment
See R pp 18-39
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR. COURT DIVISION

WAKE COUNTY FILE NO.: Qb ¢US 1§}73
HARRIETT HURST TURNER and
JOHN HENRY HURST,

Plaintiffs,
Vs, PLAINTIFFES’ FIRST SET OF

i} INTERROGATORIES AND REQUEST FOR

THE HAMMOCKS BEACH PRODUCTION OF DOCUMENTS TO

DEFENDANT, THE HAMMOCKS BEACH

CORPORATION, NANCY SHARPE
CORPORATION

CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION, ROY
A. COOPER, I, in his capacity as
Attorney General of the State of North
Carolina,

Defendants.

vvvvvvuvvvvvvvwvvvvu

TO: v'The Hammocks Beach Corporation
cf/o E. B. Palmer ,
119 Sunnybrook Road
Raleigh, North Carélina 27610

and

The Hammock Beach Corporation

¢fo North Carolina Secretary. of State

Post Office Box 29622

Raleigh, North Carolina 27626-0622

Pursuant to Rules 26 and 33 of the North Carolina Rules of Civil Procedure, Defendant,
The- Hammocks Beach Corporation, is required to answer the foliowing Interrogatories

separately and fully in writing, under oath, and to serve your answers on the undersigned within

forty-five (45) days after service of these Interrogatories upon you. Please do not respond to any
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individual question by stating, “seec document.......... .” These Interrogatories are continuing in
nature to the extent required by Rule 26 (e) of the North Carolina Rules of Civil Procedure.

DEFINITIONS AND INSTRUCTIONS

The following words have the following meanings:

1. “Document™ or “documents™ inch_xdes, without limitations,; writings and printed
matter of any kind and description, graphs, charts, photographs and drawings, notes and records
of any oral communications and other recordings in whatever form.

2. If you consider any document called for in these Interrogatories to be privileged
from production, then you must include in your response a list of documents withheld from
production, identifying each document by date, addressee, author, title and subject matter. In
addition, you should identify those persons who have seen the document or who were sent
copies. Finally, you should state the ground(s) upon which each such document is considered
privileged.

3 “Identify” or “identity’ as used with respect to a natural person means to state the
person’s full name , address, and work and home phone numbers, and if a corporation .or other
entity, give the address, telephone number and name of the person who can be contacted.

4. The term “identify” as used herein in comnection with a “document” or
“documents” means and/or requires you to: -

{a) State the type of document (letter, memorandum, etc.} and date of the
document, the name and address of the person originating the document, the name and address of
ihe person, if any, to whom the document was addressed, the names and address of all persons to

whom copies of the document were to be or have been sent; and
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{b)  State whether you, or anyone acting on your behalf, are in possession of
the original of the document or a copy thereof, and if not in possession of the original or a copy,
furnish the name and address of the custodian of the original or copy. -

5. The term “describe in detail” as used hereiﬁ means:
(a)  Describe fully by reference to underlying facts rather than by ultimate

facts or conclusions of fact or Jaw; and

(b}  Where applicable, particularize as to:

(1) Time;
(2) Place; and
(3)  Manner
6. The words “you” and “your” as used hercin refer to the party fo whblh these

Interrogatories are propounded.

7. The word “Property” or “property” refers to the real property deeded in trust by
Dr. Williatn Sharpe and wife Joseph Sharpe to The Hammiocks Beach Corporation in 1950 in the

deed recorded in the Onslow County Registry at Book 221, Page 636.

INTERROGATORIES

1. State the name and address of each person having any knowledge of relevant facts

related to the occurrence which is the basis of this suif, the cause thereof, or the damages

resulting therefrom.

RESPONSE:
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2. Identify every persoﬁ with whom you consulted, up whom you relied, or who
otherwise constituted a source of information for you in connection with the preparation of your
answers to Plaintiffs’ First Set of Interrogatories aﬁd your Tesponses to thg Plaintiffs’ First
Request for Production of Document, listing with respect to each and every person the number(s)
of the Interrogatory and/or Request that he or she helped prepare answers or with respect to
which Interrogatory .andfor Request he or she was coﬂsulted, relied upon, or otherwise
constituted a source of information.

RESPONSE:
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3. Tdentify each expert or consultant the Defendant has retained to provide expert
testimony in connection with this litigation, and the subject matters of such consultancy. Also
state the name, cumrent address, telephone mumber and employer of each such expert or
consultant, the field of expertise and qualifications, the substance of the facts and opinions to
" which each expert or consultant is cxpecfed to testify, the subject matter on which each expert is
expected to testify and a summary of the grounds for each opinion.

RESPONSE:
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4. Identify all persons who have provided Defendant witﬁ statements (oral, written,
or otherwise recorded),. or with whom you have had any communication regarding the material
facts alleged in the Complaint, the events which gave rise to the pending action or to any issue
that concemns the pending action and identify, in detail, all such communications and/or
stalements, give a detailed summary of the facts set out in the statement, and identify every
persoh who has the written or recorded staternent iﬁ his or her possession, eustody or conirol.

RESPONSE:



5. Identify the person responsible for the current operation and functioning of The
Hammocks Beach Corporation and state;
(8) Period of time said person has had these responsibilities;
(b)  The title(s) of said person; and
(c)  Said person’s current address and telephone number.

RESPONSE:

6. State the full name, address, telephone number, and title of each employee, agent,
ot representative of The Hammocks Beach Corporation who has knowledge regarding the
organization, operation, finances and functioning of The Hammocks Beach Corporation.

RESPONSE:
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7. Is the Defendant, The Hammocks Beach Corporation, incorporated under the laws
qf the State of North Carolina, or of any other State? If so, indicate:
(a)  The state of incorporation; and
{b)  The date oﬁ which the articles of incorporation were filed with the
Secretary of State; -

RESPONSE:

8. Provide the name, current telephone number and address of each person who has
acted as a Director or served on the Board of Directors of The Hammocks Beach Corporation
from the date of incorporation to the date of these Interrogatories. Please provide the dates that
the Directoi{s) served.

 RESPONSE:
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g Has any salary, fee or other compensation been paid to any director of The
Hammocks Béach Corporation, and if so state:
{(a)  The name and address of each director paid;
®) | The period for which paﬁnent was made io each case;
¢} The amount of the payment, if memey, in 2ach case; and
{(d)  The date of the payment in each case.

RESPONSE:
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10.  List a]l corporate officers of The Hammocks Beach Corporation from the date of
incorporation to the filing of Plaintiffs’ Interrogatories. Please provide the following
information:

(a) The name, current telephone number and current address of each corporate
officer since the date of incorporation to the filing of Plaintiffs” Interrogatory;

{b)  Theperiod during which each corporate officer served;

{c) The title of the office held by each corporate officer; and

(d)  The nature of the services performed by each officer

RESPONSE:

10
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1t.  Has any salary, fee or other compensation been paid to any corporate officer of

The Hammocks Beach Corporation, and if so state:

(a2)  The name and address of each director paid;
(b}  The period for which payment was made in each case;
(¢)  The amount of the payment, if money, in each case; and

(d  The date of the payment in each case.

RESPONSE:

11



63-

12.  Since the incorporation of The Hammocks Beach Corporation, list the frequency
with which the Board of Directors would meet? Please provide the following information:
(2) The time and place of each board meeting;
{b)  The name of each director present at each meeting;
(c} The nature and extent of the business transacted at the each meeting; and
(d)  Whether each meeting and the incidenis thereof have been recorded in the
corporation’s Minutes Book.

RESPONSE:

12
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13.  Provide the name, address, and telephone number of the person having present
possession of The Hammocks Beach Corporation minutes book.

RESPONSE:

14,  Has The Hammocks Beach Corporation ever issued shares of stock since its date
of incomporation? If so, please state:
(a) The name, current telephone number and current address of thé person to
whom each individual share was issued;
{b) The date of issuance of each individual share; and
(c) Theramount of each class of stock that was issued to each person.

RESPONSE:

13
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5. Has consideration for all stock issued been received by The Hammocks Beach

Corporation? Ifso, state:

{8)  Whether such consideration was in money, property, services, or other;

(b} If consideration was other than money, what was the nature of such
consideration in each case; |

(c)  Was the fair value of said consideration stated by resolution _of the Board
of Directors; and

(d)  Ifso, what was the Qate of each resolution.

RESPONSE:

14
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16.  What is the name, current telephone number and current address of each of the
present shareholders of The Hammocks Beach Corporation?

RESPONSE:

17.  Since its date of incorporation, has there been a shareholders meeting for The
Hammocks Beach Corporation? If so, please state the following:
(a) The date and place of sach meéting;
(b)  The name and address of each person present at the meeting;
{c) The nature and extent of the business transacted at each meeting; and

(d)  Whether the minute book of the corporation reflects the circumstances of

the above-referenced meetings.

RESPONSE:

i5
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18.  Provide the name, address and (elephone number of the person having present
possession of The Hammocks Beach Corporation shareholders” Minutes Book.

RESPONSE:

19.  State whether Defendant The Hammocks Beach Corporation has ever been a
defendant in any other land or trust dispute action, and if so state the caption, the court, and file
number of each such legal éciion; the nature of each such legal action; whether such action is
currently pending; and the final resolution or disposition of each such legal action that is not
currently pending.

RESPONSE:

16
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20. Have any plans been adopted or implemented by The Hammocks Beach
Corporation since 1987 to improve upon the property? Please identify the plan(s), its stated
purpose, and fhe date in which each plan was implemented or adopted. Also, describe in detail

each plan,

RESPONSE:

21.  State and describe in detail all improvements made to the property since 1987.

Piease include the following information:
{(a) The type of improvement made and location of the improvement,
(b}  The purpose of the improvement;
(<) Provide the date in which the improvement was made; and

(@)  List ali contractors who provided services with respect to the above

improvements.

RESPONSE:

17
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22.  List and describe in detail any activity by The Hammocks Beach Corporation
since its date of incorporation that has generated income, and specify the dates in which these
activities took place.

RESPONSE;

23,  Please list and describe in detail all expenditures for The Hammocks Beach
Corporation from January 1, 1987 to the present date,

RESPONSE:

i8
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24.  Has The Hammocks Beack Corporation from the date of its incorporation owned
any real property other than the property deeded Ito The ﬁammocks Beach Corporation as trustee
by Dr. Sharpe in 19507 If so, please state:

(a) The legal description of each parcel of property;
(b) The date the property was acquired;

{¢)  From whom the property was acquired;

(1)  The consideration given for the property; and

(e)  Describe in detail the purpose for acquiring the property.

RESPONSE:

19



25.  Since the date of its incorporation, has The Hammocks Beach Corporation

transferred any real property either by sale, gift, exchange, or otherwise? If so, please state:
{a) A description of the property so transferred;
(b)  The method or manner of transfer;
{c) The name of the person, firm, or other entity to whom transferred;

(d)  The consideration received by The Hammocks Beach Corporation; and
()  The time and place of the transfer.

RESPONSE:

20
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26.  With respect {o the transfer by The Hammocks Beach Corporation to the State of

North Carolina of approximately 30 acres on or about December 3, 1988, please state:

The amount of consideration received by The Harmmocks Beach

(a)
Corporation for said sale; and

(b)  The use and disposition of the sales proceeds received from the State of
Norih Carolina for that transaction. -

RESPONSE:

27. List all personal property owned by The Hammocks Beach Corporation since its

date of incorporation, Please provide the following:
(8 A detailed description of the property;
(b) The date when each item was acquired;

The pame, address and telephone number of the person, firm, or other

(©)
entity from whom the property was acquired; and

(d)  The consideration given for each item.

RESPONSE:

21
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28.  List all persons, charitable organizations, civic organizations or other groups who
hﬁve given or donated money to The Hammocks Beach Corporation. Please state:

{a)  The name, address and telephone number of each person, charitable
orgai]ization, civic organizaﬁon; or other groﬁp that has given or donated money to The
Harmmocks Beach Corporation;

(b}  The date of the contribution; and

{c)  The use to which The Hammocks Beach Corporation put the money to.

RESPONSE:
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29.  List all civic organizations that have used the Hammocks Beach property since
. Japuary 1, 1987, including the name of the organization, current telephone number, and its
current address. Also please state the following:

(a)  Describe in detail the purpose or ﬁmcﬁon of the civic organization;

(b)  The person(s) at the abovereferenced civic organization(s) with whom
The Hammocks Beach Corporation corresponded or dealt with;

(c)  The dates during which the civic organizations used the Hammocks Beach
property; and

(d) The purpose of the use.

RESPONSE:

23
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30.  Identify all persons who have resided, temporarily or otherwise, on the
Hammocks Beach property since the date of incorporation. Please include the following
information: |

(a)  The fuli name of thg individual who resided or temporarily stayed on the
Hammocks Beach property, in addition to that individual’s address and telephone number; and
(b}  The dates in which they resided on the property.

RESPONSE:

31.  Has The Hammocks Beach Corporation since its date of incorporation ever rented

or leased any portion of its prbperty. If so, please give:

(2} A detailed description of the property rented or leased;

(b)  The namie, address and telephone number of the individual or entity that
rented or leased the property;

{©) The date in which the property was rented or leased; and

(@)  The amount of consideration given to The Hammocks Beach Corporation
for the rental or lease.

RESPONSE:

24
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32.  Has any officer, director, shareholder or employee of The Hammocks Beach
Corporation ever taken funds directed to The Hammocks Beach Corporation and deposited it in
his or her personal or other (than The Hammocks Beach Corporation) business checking,
savings, or other accounts? If so, please state: -

(a)  The time and place of each transaction;

() The amount of money involved in each transaction;

(<) Arrangements, if any, for repayment to the corporation; and
(d) Whether repayment has been made.

RESPONSE:

25
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33.  Please list all employees of The Hammocks Beach Corporation from January 1,

1987 to the present date and for each, state:

@)

(b)

(c)

(d)
RESPONSE:

The employee’s name, address and telephone number;
The employee’s period of employment;
The amount of compensation :paid to cach employee; and

The services performed by each employee.

26
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REQUEST FOR PRODUCTION OF POCUMENTS

Pursuant to Rule 34 of the North Carolina Rules of Civil Procedure, Iyou are hereby
requested to produce the documents requested below within 45 days of service, at 10:00 am. at
the offices of The Francis Law Firm, PLLC, Two Hannover Square, Suite 2300, Raleigh, Neith
Carolina 2760]. The purpose of the production is to allow for inspection and copying of the
docurnents. '

Any and alf documents, including writings, notes, memoranda, letters, reports, computer
compilations, computer reports, data sheets, proposals, shipping and/or receiving recards, ‘
minutes, descriptions, drafts, checks, telephone message slips, facsimiles, or any other
documents of any nature or form including and/er concerning;

1. Any and all documenis or things referred to in the Interrogatories served
simultaneously with this Request for Production of Documents.

RESPONSE:

27
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2. Copy of The Hammocks Beach Corporation articles of incorporation, original
bylaws, and any bylaws adopted or amended after the date of incorporation.

RESPONSE:

3. Copy of any ledger, register, or any other document or documents listing The
Hammocks Beach Corporation officers or board members since the date of incorporation,

RESPONSE:

28
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4. Any and all stock registers for The Hammocks Beach Corporation.

RESPONSE:
5. All documents relating to any meeting of The Hammocks Beach Corporation

shareholders, stockholders or members since the date of incorporatien.

RESPONSE:

29
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6. All documents relating to the issuance or sale of The Hammocks Beach
Corporation stoek since the date of its incorporation.

RESPONSE:

7. The corporate Minutes Book for The Hammocks Beach Corporation.

- RESPONSE:

30
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8. All documents relating to meetings of The Hammocks Beach Corporation Board
of Directors since the date of incorporation.

RESPONSE:

9. All federal and state tax retums for The Hammocks Beach Corporation filed since
1987.

RESPONSE:

31
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10.  All corporate ﬁroﬂt or loss statements for The Hammocks Beach Corporation.

RESPONSE:

il.  All documents related to income generating activity by The Hammocks Beach
Corporation since its date of incorporation.

RESPONSE:

32
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12. Al corporate bank statements for The Hammocks Beach Corporation from 1987
to present.

RESPONSE:

13.  All documents relaling to any salary, fee, or other compensation paid to any
Director of The Hammocks Beach Corporation since its date of incorporation.

RESPONSE:

33
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14.  All documents relating to any salary, fee, or other compensation paid to any other
corporéte officer or employee of The Hammocks Beach Corporation since its date of
incorporation.

RESPONSE:

15. Al ledgers, lists, or other records that document or record the civic organizations
that have utilized The Hammocks Beach Corporation property since the date of incorporation.

RESPONSE:

34



16.  All other documents that relate to the use of The Hammocks Beach Corporation
property by civic organizations since the date of incorporation.

RESPONSE:

17. Copy of all plans and/or resolutions adopted by The Hammocks Beach
Corporation to improve upon Hammocks Beach property, and all documents related to the
improvement of Hammocks Beach property since 1987, including documents reﬂ_ecting
expenditures on real property improvement, |

RESPONSE:

35
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18.  Copy of ali documents relating to The Hammocks Beach Corporation’s ongoing
expenditures.

RESPONSE:

19.  All documents relating to the lease of any portion of Hammocks Beach property.

RESPONSKE:

36
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20.  All documents related to the ownership of real property by The Hammocks Beach
Corporation since its date of incorporation, notwithstanding how the property was acquired.

RESPONSE:

21.  All documents related to the transfer of any real property by The Hammocks
Beach Corporation either by sale, gift, exchange, or otherwise since its incorporation.

RESPONSE:

37
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22, Copy of any document relating to money or other property donated or gifted to
The Hammocks Beach Corporation since the date of its incotpbration, including gifts from
charitable organizations.

RESPONSE:

23, All documents relating to any plan considered or adopted by The Hammocks
Beach Corporation to mortgage or sell any of the property in order to further the purpose of the

Trust.

" RESPONSE:

38
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24.  All documents of any kind pertaining to the Plaintiffs, Harriett Hurst Tumer or

John Henry Hurst.
RESPONSE:

This the / ; déy of December, 2006.

THE FRANCIS LAW ,PLLC
C =

Charles T. Francis

North Carolina State Bar No.: 16348

Attorney for Plaintiffs

Post Office Box 164

Raleigh, North Carolina 27602

Telephone: (919) 828-0801

39
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CERTIFICATE OF SERVICE

I, Charles T. Francis, attorney for Plaintiffs, certify that I served the foregoing on the
foregoing date, upon the following parties, along with the Summons and Complaint:

The Hammocks Beach Corporation
¢/o E. B. Palmer

119 Sunnybrook Road

Raleigh, North Carolina 27610

The Hammock Beach Corporation
c/o North Carolina Secretary of State
Post Office Box 29622

Raleigh, North Carolina 27626-0622

This the / ‘S- day of December, 2006.
THE FRANCIS LAW F PLIC

C

Charles T. Francis

North Carolina State Bar No.: 16348
Attorney for Plaintiffs

Post Office Box 164

Raleigh, North Carolina 27602
Telephone: (919) 828-0801

40
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copy

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
File No. (6 CV 018173

ANSWER AND MOTION TO DISMISS
OF THE NORTH CAROLINA
STATE BOARD OF EDUCATION
AND
THE NORTH CAROLINA
ATTORNEY GENERAL

.2

£

PURSUANT to N.C.R. Civ. P, Rules 8 and 12(b)(6), the North Carolina State Board of

Education and the North Carolina Attomey General, through undersigned counsel, submit the

following answer to the Complaint and move to dismiss themselves as parties to this action:

ANSWER

L. Paragraph 8 of the Complaint alleges that pursuant to the terms of a charitable trust

created by Dr. William Sharpe and Josephine W. Sharpe on September 6, 1950 (the “Trust™), the

North Carolina State Board of Education is designated as a contingent trustee of the Trust

established by the Sharpes, to serve under certain circumstances and for the specific purpose of

continuing the Trust for the purpose for which it was established. The State Board of Education

PRI
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and At-tomey General admit these allegations.

2. Paragraph 9 of the Complaint alleges that Roy A. Cooper, II, is the Attomey General
of the State of North Carolina. The State Beard of Education and the Attorney General admif
these allegations. |

3. Paragraphs 29 and 42 of the Complaint allege that under N.C. Gen. Stat. §

| 36C-4-405.1, the Attorney General may maintain a proceeding to enforce a charitable trust,
including a proceeding for breach of fiduciary duty if there is reason to believe that the trust
property has been misma:ﬁaged through negligence or fraud. The State Board of Education and
the Attorney General admit these allegations.

4. Paragraphs 20 through 23 of the Complaint allege that a Consent Judgment was

entered in the case of The Hammocks Beach Corporation v. The Fresh Air Fund, et al., 86 CVS

1466 (Onslow Co. Sup. Ct. filed Oct. 29, 1987) (the Consent Judgment). The State Board of
Education and the Attorney General admit these allegations.

5. Paragraphs 36 through 38 of the Complaint allege that under the Consent Judgment
the parties and the Court found that because of the impossible or impracticable nature of the
Trust the State Board of Education could not serve as trustee and the State Board of Education
disclaimed any interest as a contingent trustee. The State Board of Education and the Attorney
General admit these allegations.

The remaining allegations do not relate to either the State Board of Education or the

Attorney General and the State is not obligated to respond to those allegations.

2.
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MOTION TO DISMISS

THE STATE BOARD OF EDUCATION AND THE ATTORNEY GENERAL
ARE NOT PROPER DEFENDANTS TO THIS PROCEEDING

Relying upoﬁ the allegations and answers recited above, the State. Board of Bducation and
the Attorney General show the Court:

1. The Consent Judgment expunged any interest that the State Board of Education may
have had in the Trust;

2. While N.C. Gen. Stat. § 36C-4-405.1 anthorizes the Attorney General, a district
attorney, a beneficiary or any other interested person o maintain a proceeding to enforce a
charitable trust, the authority to enforce a charitable trust does not make the Attorney General or
any of the other persons who have authority under that statute a proper defendant to this action;
and

3. The Attomey General has no present intention of maintaining any action to enforce the
Trust.

Therefore, the Complaint fails to state a claim against erther the State Board of Education
or the Attormey General and they are not proper parties to this action.

WHEREFORE, the State Board of Education and the Attomey General respectfully pray
that:

. The plainiiffs have and recover nothing from these defendants;

2. They be dismissed as parties to the present proceedings; and

3. They be awarded costs for this proceedings and any other relief to which they might be
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entitled.
RESPECTFULLY submitted this the 8th day of August 2007.

ROY COOPER
Attg General

homas J. Ziko
Special Deputy Atgcx&g)@eral
Education Section
N.C. Department of Justice
Post Office Box 629
Raleigh, North Carolina 27602-0629
Tel: (919) 716-6920
Fax: (919) 716-6764
N.C. Bar No. 8577
tziko@medof. gov
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IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
06 CV 018173
CORRECTED ORDER

[ L)

< e

&z =

he S VR
5 Lt

THIS MATTER came on for hearing before the undersigned during thé; August 20,

2007, session of Wake County Superior Court on the motion of defendants North Carolina State

Board of Education and Attorney General Roy A. Cooper, 111, (collectively “State Defendants™)

to dismiss under Rule 12(b)(6) for failure to state a claim. Thomas I. Ziko, Special Deputy

Attorney General, appeared on behalf of State Defendants. Chatles T. Francis of the Wake

County Bar appeared on behalf of plaintiffs Harriett Hurst Turner and John Henry Hurst. Frank

E. Emory, Jr., Hunton & Williams, LLP, of the Mecklenburg County Bar appearéd on behalf of

defendants The Hammocks Beach Corporation.'

! The Original Order incorrectly stated Mr. Emory also appeared on behalf of defendants
Nancy Sharpe Caird, Seth Dickman Sharpe, Susan Spear Sharpe, and William August Sharpe.
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Having reviewed the complaint, the Consent Judgment entered in The Hammocks Beach

Corporation v. The Fresh Air Fund, et al., 86 CVS 1466 (Onslow Co. Sup. Ct., filed Oct. 29,

1987), and State Defendants’ motion and in light of the absence of any objection from the
plaintiifs or other defendants, the Court finds that the motion to dismiss should be GRANTED.
THEREFORE, IT IS ORDERED that the complaint and all the claims against North
Carolina State Board of Education and Attorney General Roy A. Cooper, 111, are DISMISSED
'WITH PREJUDICE and plaintiffs have an recovery nothing from State Defendants.
The parties will bear their o.wn costs.

This the 21* day of August 2007.

The Honorable‘ﬁllen Baddour
Superior Court Judge
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el 474
NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
. . ., SUPERIOR COURT DIVISION

WAKE COUNTY e FILENO.: 06 CVS 18173
HARRIETT HURST TURNER and >
JOHN HENRY HURST,

Plaintiffs,
V8.
THE HAMMOCKS BEACH FINAL PRETRIAL ORDER
CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLIAM

AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION, ROY
A. COOPER, I, in his capacity as
Attorney General of the State of North
Carolina, o

Defendants.

vvvvvvvvvvvuvvvvvvv% -~
o

Pursuant to the provisions of Rule 16 of the North Carolina Rules of Civil Procedure and
Rule 7 of the General Rules of Practice, a final Pretrial Conference was held in the above-
entitled cause on the zé‘%y of September, 2010. Charles T. Francis and Matthew L. Boyatt
appeared as counsel for the Plaintiffs and Frank E. Emory, Jr. and Brent A. Rosser, appeared as
counsel for Defendant, The Hammocks Beach Corporation

A, It is stipulated that Plaintiffs and Defendant may present any of their respective

exhibits in enlarged or power point/electronic form.
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B. At the close of the trial, copies or pictures of all exhibits will be submitted to the
Courtt for purposes of the official record unless the parties stipulate to the release of exhibits

following trial.

C. Tt is stipulated that all documents listed by Plaintiffs and Defendant are authentic,
and may be introduced without further foundation as to authenticity. However, the parties
reserve the right to object to all documents op oﬂlér g:rou_nds. The intent is to avoid the
additiqnal time and expenditure required to call witnesses solely to authenticate documents as to
which there is no dispute on their authenticity.

D In addition to the other stipulations contained herein, the parties hereto stipulate

_and agree with respect to the following undisputed facts;

1. Plaintff Harriett Hurst Turner is a citizen and resident of Wake County, North
Carolina.
2. Plaintiff Harniett Hurst Tumner is the granddaughter of John Hurst and Gertrude

Hurst, As such, she is an heir and descendant to John Hurst and Gertrode Hurst.

3. Plaintiff John Henry Hurst is a citizen and resident of Onslow County, North

Carolina.

4. Plaintiff John Henry Hurst is the grandson of John Hurst and Gertrude Hurst, _ As

such, he is an heir and descendant to John Hurst and Gertrude Hurst.
5, Defendant The Hammocks Beach Corporation is a non-profit corporation
organized under the laws of the State of North Carolina with its principal place of business in

Wake Comnty, North Carolina.
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76. | Defendant The Hammocks Beach Corporation is the Trustee of approximately
290 acres of real property pursnant to the terms of the Trust created by Dr. William Sharpe in
1950. |

7. At this time, Defendant The Hammbcks Beach Corporation continues to hold title
to the above-referenced property as Trustee subject to the trust terms in the Deed dated August
10, 1950 and Agreement dated September 6, 1950 which created the Trust except as those term
were modified by a Consent Judgment filed in Onslow County Superior Court on October 29,
1987.

3. In the 1986 lawsnit leading to the Consent Judgment, the State of North Carolina
and the State Board of Education declined to serve as successor trustee to Hammocks Beach
Corporation under the original terms of the Trust..

F. The following is a list of all known exhibits the Plaintiffs may offer at trial:

1. 1950 Deed from Dr. William Sharpe to The Hammocks Beach Corporation

2. 1950 Agreement between the Sharpes, Hursts and The Hammocks Beach
Corporation '

3. N.C. Gen. Stat. § 36(c)-8-801 through § 5’:6(0)—8—817
4. N.C. Gen. Stat. § 36(c)-10-1001

5. Hurst family trec diagram |

6. Harriett Hurst Turner Birth Certificate

7. John Henry Hurst Birth Certificate

8. Photos of Hursts and Sharpes

9. Consent Judgment

10.  Subpoena to Harry Smith

11. 2006 Property Tax Statement



12.

13.

14.

15.

16.

17.
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2007 Property Tax Statement
2008 Property Tax Statement
2009 Property Tax Statement
2010 Property Tax Statement
Onslow County Customer Statemént — Property Taxes

April- 7, 2010 letter from Robin W. Hill, Tax Collection Supervisor of Onslow

County to E. B. Palmer

1950

1963

18.

15,

20.

22,

23.

24,

25.

26.

27.

28.

29,

30.

31.

32,

Charter documents of The Hammocks Beach Corporation

Certificate of Amendment to the Charter of ’i‘he Hammocks Beach Corporation —
Articles of Amendment to the Charter of The Hammocks Beach Corporation —

Articles of Amendment of The Hammocks Beach Corporation -- 1989
Bylaws of The Hammocks Beach Corporation

Articles of Incorporation of North Carolina Teachers Association, [nc. — 1946
Articles-of Amendment rof North Carolina Teachers Association ~ 1971

Map(s) of property

Photos of John Henry Hurst and others at The Hammocks

Photo of John Henry Hurst with father or Dr. Sharpe

Older photos of Hammocks property

“Video of Hammocks (from water)

Photos of property and buildings from inspection

Video of Hammocks property and buildings from inspsction

John Henry Hurst deposition transcript
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33.  Harriett Hurst Twmer family photos inclu.ding Paige and Laila
34, Gertrude Hurst photo |
35.  Photos of buildings and property in earlier years
36.  Excerpts from Brain Surgeon by Dr. William Sharpe
37.  Affidavit of Gerirude E. Hurst dated October 19, 1987
38.  All American ExpresyAmeripﬁse statements and documents
39, All Mechanics and Farmers Bank records produced by Defendant
40. AN IRS ﬁlinés produced by Defendant
41.  Allfilings to North Carolina Department of Revenue produced by Defendant
42, Transcripts of Harriett Hurst Turner deposition
43.  Video of Harriett Hurst Tumef deposition
- 44. Letter from Stephen “Chip” Olmstead to E. B. Palmer dated March 29, 2001 .

45.  Proposal from Stephen “Chip” Olmstead of Tomomrow’s Hope to Dr. E. B.
Palmer dated March 5, 2002

46, Letter to E. B. Palmer from Mrs. Joanne Olmstead dated June 5, 2001
47.  Amended Notice of Deposition De Bene Esse of Dewey Wells

48, September 29, 1983 letter from J. LeVonne Chambers to Mr. Andrew S. Vanore,
Jr.

49, June 21, 1983 letter from Carl S. Milsted to Mr. J. L. Chambers

50.  December 8, 1986 letter from Dewey Wells to Frank E. Emory, Jr. and Carl S.
Milsted and December 1, 1986 letter from Dewey Wells to Frank E. Emory, Jr.

51. Answer of Defendant in The Hammocks Beach Corporation v. The Fresh Air
Fund, et al., 86 CVS 1466

52.  Email from Frank Emory to Dewey Wells with attached statements proposed to
and signed by Dewey Wells

53. 1950 Deed and Agreement
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54.  Wombie Carlyle lawyer biography: Dewey Wells

55, Transcript of deposition of Dewey W. Wells (with redactions)
56, Video of deposition of Dewey W. Wells (with redactions)
537, Transcript of dlaposition of E. B. Palmer {with redé.ctions)

58.  Video of deposition of E. B. Palmer (with redactions)

39, Lease between The Hammocks Beach Corporation and the 4H Club Foundation
of North Carolina dated June 1, 1958

&0, Letter from Brnest R Beckford to Frank E. Emery, Jr. dated October 11, 1989
61.  Letter from Frank E. Emory, Jr. to Ernest R. Beckford dated October 26, 1989

62.  August 29, 2002 Memorandum from Thearon T. McKinney to Dr. E. B. Palmer
and others

63.  Letter from M. Ray McKinnie and Jon Ort to Frank E. Emory, Ir. dated December
17,2002 '

64.  Lease from The Hammocks Beach Corporation to the Future Farmers of
American, Inc. dated May 20, 1966

65.  Minutes from Program and Finance Committee Meeting from June 22, 1991

66.  Minutes from The Hammocks Beach Corporation Board of Directors undated but
references Minutes from August 10, 1988 needing to be subrhitted for approval and filed

67.  Minutes from ‘The Hammocks Beach Corporation Board of Dlrectcns undated but
references Minutes from September 9, 1999

68.  Minutes from The Hammocks Beach Corporation Board of Directors dated
August 14, 1971

69.  Minutes from The Hammocks Beach Corporation Board of Directors from
meeting on August 19, 1978

70.  Minutes' from The Hammocks Beach Corporation Board of Directors from
meeting on May 19, 1979

71. Mmnutes from The Hammocks Beach Corporation Board of Directors from
meeting on March 22, 1980
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Minutes from The Hammocks Beach Corporation Board

meeting on September 20, 1980 —- DATE HANDWRITTEN ON MINUTES

73. Minutes from The
meeting on October 25, 1980

74.  Minutes from The
mecting on June 27, 1981

75. Minutes from The
meeting on August 22, 1981

76.  Minutes from The
meeting on September 14, 1983

77.  Minutes from The
meeting on May 19, 1984

78, Minutes from The
meeting on December 8, 1984

79. Minutes from The
meeting on April 25, 1985

80. Minutes from The
meeting on October 10, 1987

81. Minutes from The
meeting on May 6, 1989

82. Minutes from The
meeting on August 3, 1989

83.  Minutes from The
meeting on January 19, 1991

- 84,  Minutes from The
mesting on March 2, 1991

85,  Minutes from The
meeting on June 1, 1991

36.  Minutes from The
meeting on August 22, 1992

Hammocks
Hammocks
Hamocks
Hammocks
Hammocks
Hammocks
Hammocks
Hammocks
Hammocks
Hammocks
Hammoéks
Hammocks
Hammocks

Hammocks

Beach
Beach
Beach
Beach
Beach
Beach
Beach
Beach
Beach
Beach
Beach
Beach
Beach

Beach

Corporation
Corporation
Corporation
Corporation
Corporation
Corporation
Corporation
Corporation
Cmporation
Corporation
Corporation
Corporation
Corporation

Corporation

Board

Board

Board

Board

Board

Board

. Board

Board
Board
Board
.ﬁomﬂ
Board
Board

Board

of Diregtors
of Directo_rs
of Directors
of Directors
of Directors
of Directors
of Directors
of Directors
of Directors
of Directors
Qf Directors
of Directors
of Directors
of Di1l'ectors

of Directors

from

from

from

from

from

from

from

from

from

from

from

from

from

from

from



87. Minutes from The
meeting on October 17, 1992

88. Minutes from The
meeting on February 13, 1993

89.  Minutes from The
meeting on Cctober 23, 1993

90. Minutes from The
mesting on December 11, 1993

91. Minutes from The
meeting on April 9, 1994

92, Minntes from The
meeting on September 24, 1994

93, Minutes from The
meeting on November 11, 1994

94,  Minutes from The
meeting on August 31, 1995

95. Minutes from The
meeting on November 12, 1995

96. Minutes from The
meeting on June 30, 1998

97.  Minutes from The
reeeting on August 18, 1998

08. Minutes from The
meeting on December 12, 1998

99,  Mimutes from The
meeting on January 9, 1999

100.
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Hammocks
Hammocks
Hammocks
Hammocks
Hammocks
Hammocks
Hangnocks
Hammocics
Hammocks
Hammocks
Hammocks
Hammocks

Hammocks

Beach
Beach
Beach
Beach
Beach
Beach
Beach
Begch
Beach
Beach
Beach
Beach

Beach

Corporation

Corporation

Corporation

Corporation

Corporation

Corporation

Corporation

Corporation

Corporation

Corporation

Corporation

Corporation

Corparation

Board

Board

Board

Board

Board

Board

Board

Board

Board

‘ Board

Board

Board

Board

of Directors
of Directors
of Directors
of Di-rectors
of Directors
of Directors
of Directors
of Directors
of Direqtors
of Directors
of Directo.rs
of Directors

of Directors

Minutes from The Hemmocks Beach Corporation Board of Directors

meeting on April , 200 - 1 PAGE HANDWRITTEN PARTIAL MINUTES

101.
meeting on September 18, 2000

Minutes - from The Hammocks Beach Corporation Board of Directors

from

from

from

from

from

from

from

from

from

from

from

from

from

from

from



108

162.  Minutes from The Hammocks Beach Corporation Board of Directors from

meeting on October 14, 2000

103. 'Minutes from The Hammocks Beach Corporation Board of Directors from

meeting on August 6, 2003

104. Minutes from The Hammocks Beach Corporation Board of Directors from

meeting on August 28, 2004

105. Minutes from The Hammocks Beach Corporation Board of Directors from

meeting on November 5, 2005

106. Minutes from The Hammocks Beach Corporation Board of Directors from

meeting on January 7, 2006

107.  Minutes from The Hammocks Beach Corporation Board of Directors from

meeting on October 12, 2006

108. Minutes from The Hammocks Beach Corporation Executive
meeting on September 17, 1988

109.  Minutes from The Hammocks Beach Coporation Executive
meeting on May 24, 1991 '

110.  Minutes from The Hammocks Beach Corporation Executive
meeting on November 11, 1994

111.  Minutes from The Hammocks Beach Corporation Executive
meeting on May 31, 1995

112.  Minutes from The Hammocks Beach Corporation Executive
meeting on April (no date) 1996

113.  Minutes from The Hammocks Beach Corporation Executive
meeting on January 17, 1997

114.  Minutes from The Hermamocks Beach Corporation Executive
meeting on February 6, 1997

Committee from

Comumittee from

Committee from

Commiitee from

Committee from

Comumittes from

Committee from

115, Minutes from The Hammocks Beach Corporation Fxecutive Committee from

meeting on July 23, 1997

116.  Minutes from The Hammocks Beach Corporation Executive
meeting on September 18, 2000

Committee from
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117.  Minutes from The Hammocks Beach Corporation Executive Committee from
meeting on January 4, 2001

118. Minutes from The Hammocks Beach Corporation Program and Finance
Committee Meeting of June 22, 1951

119.  Minutes from The Hammocks Beach Corporation Committee on Projects of June
5,1993 '

120.  Minutes from The Hammocks Beach Corporation Special Committee on Planning
of July 10, 1993

121. Mimutes from The Hammocks Beach Corporation Land Use Commitiee on .
August 26, 1989

122, Minutes from The Hammocks Beach Corporation Land Use Committee on June
1, 1991

123, Hammocks Committee Board Meeting Minutes undated and handwritten
124, Detailed description of present and proposed activities

125. Analytical Profile of The Hammocks Beach Corporation dated September 14,
1985 :

126.  Appointment of the Special Task Force document - E. B. Palmer

127.  Undated Memo from E. B. Palmer to The Hammocks Beach Corporation Board
of Directors regarding absentee voting proxy power

128. Undated proposed plan regarding organization of the Board of Directors of The
Hammocks Beach Corporation

129.  Memorandum from E. B. Palmer to The Hammocks Beach Corporation Board of
Directors dated May 12, 1998

130.  Letter from Jackie Bodnarik to E. B. Palmer and attachments regarding Project
Breakthrough, Inc., undated '

131.  Letter from Pr. George L. Saunders with attachments
132.  Letter from E. B. Palmer to Dr. George L. Saunders dated December 19, 2005
133, Letter to E. B. Palmer from Dr. George Saunders dated January 5, 2006

134, Letter from E. B. Palmer to George Saunders dated January 9, 2006

10
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135.  Leiter from E. B. Palmer to Dr. George L. Saunders dated November 21, 2005

136. Proposal from Old North State Medical Society to The Hammocks Beach
Corporation for the Institute for the Enhancement of Minority Health

137.  Letter from Dr. George L. Saunders to E. B. Palmer dated September 6, 2005

138. Letter from E. B. Palmer to The Hammocks Beach Corporation Board of
Directors dated September 12, 2005 '

139.  Shaw University idea for Hammocks Trust Property
140.  Comparison of proposals for land use of The Hammocks of 2005 '
141.  Future Farmers of American Lease from 1966

142. Minutes of FFA Board of Directors dated August 4, 1986 and proposed
Resolution

143, Memo from Willie J. Randolph to Ruth Jones and E. B. Palmer dated July 6, 1988

144. Internal survey of the goals and desires of the Board of Directors of The
Hammocks Beach Corporation undated :

145. Memo from Cynthia McKoy to the members of the Board of Directors of The
Hammocks Beach Corporation dated December 29, 2005

146.  Minutes of The Hammocks Beach Corporation Board of Directors on January 7,
2006 .

147. Memo to The Hammocks Beach Corpbration Board members from Cynthia
McKoy regarding meeting on August 15, 2006

148. Memo to The Hammocks Beach Corporation Board of Directors from E. B.
Palmer dated October 2, 2006

149.  Handwritten notes from The Hammocks Beach Corporation Board meeting
undated '

150.  The S Group Proposal for The Hammocks Beach Corporation Simmons site
151.  Letter from Brown M. Sligh to E. B. Palmer dated April 8, 2005

152. Suggested items for consideration, development and agreement between The
Hammocks Beach Corporation and the Seaboard Development Services -

1
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154.
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Ocean-O-Gram dated March 3, 2003

Resolution of the Board of Directors from August 10, 1988 meeting regarding

“sale of acres to the State of North Carolina

155.

North Carolina General Warranty Deed from The Hammocks Beach Corporation

to tlie State of North Carolina

156.

157,

158.

159.

160.

161.

162.

163,

Settlement Statement proposing proceeds estimate

Closing Proceeds Estimate

Hammocks Shores Resort and the S. B. Simmons Camp brochure

Operating Budget of The Hammocks Beach Corporation 1989-90 projections
Financial history of The Hammocks Beach Corporation

Question No. 8 — a detailed description of present and proposed activities
Draft Consent Judgment

Proposal to Dr. Palmer and The Hammocks Beach Corporation from Seaboard

Development Services

164.

165.

166.

167.

168.

169.

170.

171.

Hammocks

172,

173.

Letter from E. B. Palmer to Frank Emory dated August 16, 2006

Handwritten letter from E. B. Palimer to Frank Emory dated September 13, 2006
Leiter from E. B. Palmer to Frank Emory dated April 3, 2006

Undated recommendation to Attorney Frank Emory

Letter from Stuart Group to E. B. Palmer regarding release of Mitcheil Camp
Letter from E. B. Palmer to Dr. Philip McKnelly dated May 20, 1992

Report for the Palmer Family Reunion Cottage Rentals

Expenses provided by Dr. and Mrs. Palmer for painting and interior decoration at

Letter from E. B. Palmer to Dr. Lafayeite Parker dated May 7, 1991

Letter from Dr. E. B. Palmer to Mr. Clay Truett dated July 10, 1991

12
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174.  Documents from Onslow County Tourism website
175.  Timeline from Sharpe purchase to the filing of current lawsuit
176.  Letter from E. B. Palmer to Frank E. Emory, Jr. dated Aﬁgust L, 1997

177. Letter from Frank E. Emory, Jr. to E. B. Palmer in response to August 1, 1997 '
letier :

178.  Onslow County Fiscal Year 2010-2011 Budget Message document

179.  Article from Jacksonville Daily News website — August 9, 2010

180.  Correspondence between Louis Gerald and E. B. Palmer and any and ail
representatives of The Hammocks Beach Corporation with the North Carolina Wildlife

Resources Commission and/or the State of North Carolina regarding the purchase of property

181.  Order Granting Plaintiff’s Motion for Sanctions and Denying Defendants’ Motion
for Protective Order dated August 23, 2007

182. Order on Plaintiffs’ Motion to Activate Sancti.ons and Strike Answer of
Defendant, The Hammocks Beach Corporation dated J anuary 12, 2010

183, Order Taxing Attorneys’ Fees and Costs in Connection with Plaintiffs’ Motion to
Compel, Motion for Sanctions and Motion to Activate Sanctions and to Strike Answer of
Defendant, The Hammocks Beach Corporation dated February 11, 2010

184, Oj‘der Denying Defendant The Hammocks Beach Corporation’s Motion for an
Amended Protective Order dated March 9, 2010

185.  Affidavit of Dr. E. B, Palmer dated April 15, 2010
186.  Any and all exhibits listed by Defendant, not objected to by Plaintiffs

187.  Any and all discovery responses and supplements thereto, not objected to by
Plaintiffs _

188.  Any and all exhibits to be used by Plaintiffs for rebuttal purposes, not objected to
by Plaintiffs

189 Any and all exhibits necessary for impeachment purposes

G. The following is a list of all known exhibits Defendant, The Hammocks Beach

Corporation, may offer af trial:

13
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EX. DATE DESCRIPTION BATES NO.
NO.
11 09/25/48 | (09/25/48 - HBC’s Certificate of Incorporation a/k/a/ HBC 0018-0024
Charter
2 |- 08/10/50 | Deed HBC 0093-0095
3| 09/06/50 | Agreement Among Parties to the 1950 Deed HBC 0091-0093
4| 06/13/63 | Amendment to the Charter of HBC HBC 0033-0034
5| 09/29/83 | Letter from J. Chambers, C. Milsted, and D. Wells to HBC 3616-3619
AG’s Office re: HBC - Sharpe/Hurst Property
6] 05/01/85 | Map of HBC Tract 1 N/A
71 05/01/85 | Map of HBC Tract Ii and Sharpe Tract | N/A
8| 05/01/85 | Map of Hurst Tract I and Sharpe Tract IT N/A
9 | 05/01/85 | Map of Hurst Tract I1 N/A
18| 09/14/85 | Analytical Profile of HBC by Dr. E.B. Palmer HBC 3563-3595
11] 11/26/86 | Motion to Amend Complaint by Adding Parties N/A
Defendant
12| 10/19/87 | Affidavit of Gertrude Hurst re: Hammocks Beach HBC 3550-3551
Property and HBC
13! 10/29/87 | Consent Judgment HBC 2325-2346
14| 10/29/87 | Stipulations and Order N/A
15 1988 Use of Property and Facility Listing HBC 3223
16| 02/29/88 | Gertrude Hurst Deed to Trustees N/A
17| 07/06/88 | Memo from W. Randolph to R. Jones and Dr. Palmer HBC 3453
re: transferring the Jease
18] ~ 09/13/88 | Motion in HBC'v. The Fresh Air Fund et al. re: HBC3212-3215
Transfer of Trust Property Request
19 12/01/88 | Consent Order ve: HBC v. The Fresh Air Fund et al. HBC 0108-0110
20| 05/06/89 | HBC Articles of Amendment - HBC 0031-0032
21| 01/25/91 | Lease Agreement Between HBC and NC Association | HBC 0078-0090
| of Vocational Bducators
22| 02/20/01 | Letter from Onslow Co. Behavioral Healthcare re: HBC 0762-0766
Feasibility of Leasing HBC Property
23| 02/28/01 | NC Association of Vocational Educators Report to HBC 1412.
the HBC Board of Directors
24| 10/09/02 | Letter re: Trip to Hammocks Shores Simmeons Camp HBC 0222
re: African American Boys Program
25} 10/15/02 | Letter from Kids for Christ Ministries re: Lease or HBC 022]
Purchase of Camp Mitchell
26, "12/03/02 | Email from Becki Odum to Dr. Palmer re: rental HBC 0227-0228
calendar :
27) 12/17/02 | Letter from NC Agricultural and Technical State HBC 2214-2215
University re: HBC Control of Mitchell 4-H
Campgrounds
28, 04/26/03 | Mitchell Camp Invoice to Onslow Co. Behavioral HBC 0886
Healtheare Services :
29| 12/19/05 | Fax Transmittal from Onslow County Planning and HBC 0154

14
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Development re: Parcel 1320-33 Zoning District

30| 09/16/05 | Letter from Venice Cook to Dr. Palmer re: HBC
- Land
31 09/27/06 | Memorandum of Understanding Between HBC and HBC 2395
Seaboard Development Services
32| 12/15/06 | Plaintiffs’ Complaint N/A
33| 11/21/08 | HBC Supreme Court Brief
34| 06/03/09 | Tideland News Article, “Pupil visits offer benefits” N/A
35| 09/28/09 | HBC Answer to Complaint N/A
36| 11/18/09 | Tideland News Photograph of Pirate Fest N/A
37 11/29/09 | www. jdnews.com article, “Pirate Fest ’09 kicks off N/A
Saturday™
38/ 01/04/10 | Piaintiffs’ Responses to Hammocks Beach N/A
' Interrogatories and Second Request for Production of
Documents ~
39| 01/08/10 | Verification of John Henry Turner N/A
40; Ol/I1/10 | Verification of Harriet Hurst Turner N/A
41, 01/30/10 | Email from Dewey Wells to Frank Emory.re: Hurst N/A
' v. HBC
42| 02/16/10 | Affidavit of Julius Chambers N/A
43| 02/16/10 | Amended Affidavit of Dewey Wells N/A
44| 02/18/10 | Deposition Transcript of Hairiet Hurst Turner N/A
45| 04/22/10 | Deposition Transcript of E.B. Palmer N/A
46| 05/06/10 | Onslow Co. Tax Letter N/A
47| 05/27/10 | Onslow Co. Minutes N/A
48| 06/24/10 | Deposition Transcript of John Henry Hurst N/A
49| 07/17/10 | JDONnews.com article re: Summer Camps offer fun,
learning
50 08/04/10 | Email from Dewey Wells to Frank Emory re: Hurst N/A
v. HBC
51; 08/08/10 | ENCToday.com article re: Town Looks to 4dd New NA
Boar Launch
52) 09/09/10 | Deposition Transecript of Harriet Hurst Turner N/A
53| 09/14/10 | NC Secretary of State Current Active Status of The N/A
Hammocks Beach Corporation
sHndated . L Photo of Dr. Sharpe and John Louis Hurst N/A
55| Undated | NC Association of Vocational Educators Report to HBC 1389
HBC Board of Directors re: Simmons Camp .
56| Undated | NC Association of Vocational Educators Report to HBC 1353
HBC Board of Directors re: Simmons Camp
57| Undated | Memo from E.B. Palmer to Members of the HBC HBC 1361
Executive Committee re: Right-of-Way Transfer
58| Undated | Handwritten Notes re: current use of 4-H camp HBC (0273
59| Various | Aerial images of “The Hammocks” N/A
60] Various | Aerial images of current HBC property N/A

15
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61 Various | Various photographs of HBC property in use since - N/A

enfry of Consent Judgment
62 All documents ideniified, listed or used by Plaintiffs N/A
63| Various | Photos of Hammocks Beach State Park N/A
64 Various | HBC’s Responses to Plaintiffs’ discovery requests N/A

and any supplements thereto

Undated | Video of deposition of Harriett Hurst Turner, Parts I

65 N/A
and II .
66]  06/24/10 | Video of deposition of John Hurst . ' N/A
67| Various | Any and all exhibits to be used for rebuttal purposes N/A
H. The following is a list of the names and addresses of all known witnesses the

Plaintiffs may offer at trial:

1. Ruth Hurst Williams
Post Office Box 725
Swansboro, North Carolina 28584

2. Harry Smith
Onslow County Tax Collector
Onsiow County Tax Office
39 Tallman Street
Tacksonville, North Carolina 28540

3. John Henry Hurst
Post Office Box 725
Swansboro, North Carolina 28584

4, Harriett Hurst Turner

Post Office Box 674

Garner, North Carolina 27529
5. Venice Coolt

Post Office Box 515

Swansboro, North Carolina 28584

6. Stephen “Chip” Olmstead and/or Joanne Olmstead
107 Harold Avepue
Swansboro, North Carolina 28584

7. Dewey Wells

1890 Pilot Ridge Road
Blowing Rock, North Carolina 28605

16
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11

12,

14

Clay Truett
Hammocks Beach Road
Swansbero, North Carolina 28584

Brenda Herndon
5062 Mingo Place .
Knightdale, North Carolina 27545

E. B. Palmer
119 Sunnybrook Road
Raleigh, North Carolina 27610

Oliver Hill

Northeast Community Development
411 Western Boulevard

Suite 23

Jacksonville, North Carolina 28546

Erik Christofferson or other representatives of the North Carolina Wildlife

Resource Commission

13.

NCSU Centennial Campus
1751 Varsity Drive
Raleigh, North Carolina 27606

Jetfrey L. Hudson, County Manager for Onslow County, or other personnel to

authenticate Proposed Fiscal Year 2011-2011 Budget Message

4024 Richlands Highway
Jacksonville, North Carolina 28540

14.  ThomasJ. kao, Esq. or some other representative of the North Carolina Office of
_the Attorney General

114 West Edenton Street -
9001 Mail Service Center
Raleigh, North Carolina 27699-9001

15, Any and all witness listed by Defendant

16.  Any and all witnesses to be used for rebuttal purposes

~17. Any and all witnesses to be used for impeachment purposes

17
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The following is a list of names and addresses of all known witmesses that

Defendant, The Haramocks Beach Corporation, may offer at trial:

1.

1.

- Dr. E. B. Palmer

119 Sunnybrook Road
Raleigh, North Carolina 27610

Mr. Louis Gerald
6721 Hillshoro Street,
Raleigh, North Carolina, 27606.

Julius Chambers

University of North Carolina School of Law
5104 Van Hecke-Wettach Hall

Chapel Hill, NC 27514

Dewey Wells

1890 Pilot Ridge Road

Blowing Rock, North Carolina 28605

All witnesses identified, listed or called by Plaintiffs.

Carol Tingley

North Carolina Division of Parks and Recreation
1615 MSC ’

Raleigh, NC 27099

Additional consideration has been given to a separation of the triable issues and

counsel for all parties are of the opinion that a separation of issues of this particular case would

not be feasible.

K.

follows:

1.

The Plaintiffs contend that the contested issues to be tried by the jury are as

As to the claim for trust termination and reversion:

a. Since 1987 has it become impossible or impractical to use the trust

- property and land for the purposes specified by Dr. William Sharpe and his wife in the Deed and

Agreement executed in 19507

18
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b. | Hgs The Hammocks Béach Corpﬁration acted arbitrarily and contrary to
i;ES duties as trustee in failing to declare that it has become impossible or impracticable by a vote
of the majority of the directors of The Hammocks Beach Corporation? |

c. ~Has the State of North Carpiina declined to accept the trust property for
the purposes specified by Dr. William Sharpe and refused to serve as successor trustee?

d. In the 1987 Consent Judgment, did the Plaintiffs give. up all future
reversionary interests in the event of continuing impossibility or impracticability in achieving the
trust purpeses?

2. As to the breach of fiduciary duties claim:

2. Since the entry of the Consent Judgment in 1987, has The Hammocks
Beach Corporation, as trustee, breached any of its fiduciary duties?

b. If so, what amount, if any, are the Plaintiffs enfitled to recover as a result
of The Hammocks Beach Cozporation’s breach of its fiduciary duties?

3. As 1o the accounting clai-m:

a. Are Plaintiffs entitled to an accounting from The Hammocks Beach
Corporation as trustee?

L. Defendant The Hammocks Beach Corporation contends that the contested issues
to be tried by the jury are as follows:
1. As to the claim for trust termination:

a. In the 1987 Consent Judgment, have the Plaintiffs met their burden to
prove that they retained any future interest in the property the event of continuing impossibility

or impracticability in achieving the trust purposes?

19
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b. | Have. the Plaintiffs met their burden of proving that it has becorﬁe
impossible or impracticable to. use the trust property and land for the purposes specified by Dr. -
William Sharpe and his wife in the Deed and Agreement executed in 19502

e Have the Plaintiffs met their burden fo prove that the impossibility or
impracticability “[has] been declared to exist by a vote of the majority of the directors of The
Hammocks Beach Corporation, Inc.”?

d. Has the State of North Carolina declined to accept the trust- property for

the purposes specified by Dr. William Sharpe and refused to serve as successor trustee?
2. As to the breach of ﬁducialry duties claim:

a. Have the Plaintiffs met their burden to prove that The Hammocks Beach
Corporation owes them a fiduciary duty?

b. If so, have the Plaintiffs met their burden to prove that they suffered any
damages as a result of that breach? |

| c. If so, have the Plaintiffs met their burden to prove that they suffered any
damages as a resubt of that breach?

d. If so, what amount, if any, are the Plaintiffs entitled to recover as a result
of The Hammocks Beach Corj;')oration’s breach of its fiduciary duties?

3. As o the accounting claim:

a. Have the Plaintiffs met their burden to prove that they are entitled to an
accounting from The Hammocks Beach Corporation?

M. Counsel for the parties announce that all witnesses are available and the case is, in

all respects, ready for trial. The probable length of the trial is estimated to be eight (8) days.

20
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N. Counsel for the parties represent to the Coust that, in advance of the preparatton
of this Order, there was a full and frank discussion of settlement possibilities. Counsel for the
Plaintiffs will immediately notify the Clerk in the event of material change in settlement

prospects.

THE FRANCIS LAW FIRM, PLLC .
Attorneys for Plaintiffs
Post Office Box 164

Raleigh, North Carglina 27¢Q2
Telephefic Z?E;) 828-
By: &/é —(

Charles 1. Francis N
HUNTON & WILLIAMS
Attorneys for Defendant, The Hammocks Beach
Corporation

Bank of America Plaza, Suite 3500
101 South Tryon Street

Charlotte, North Carolina 28280
Telephone: (704) 378-4700

- By. c"“s"{--' . A —

iFr E. Edhory, Ir. Q

Approved and Ordered filed this the 2/ 5$%ay o1 September, 2010.

el 2
Supsttor Court Judge Presiding
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NORTH CAROLINA - ¢ ; IN THE GENERAL COURT OF JUSTICE

| | SUPERIOR COURT DIVISION
WAKE COUNTY %5y ¢} 4t %) | FILE NO.: 06 CVS 18173
HARRIETT HURST TURNER and
JOHN HENRY HURST,
Plaintiffs,
V8.
THE HAMMOCKS BEACH

CORPORATION, NANCY SHARPE .
CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION, ROY
A. COOPER, I, in his capacity as
Attorney General of the State of North
Carolina,

JUDGMENT

Defendaiits.

vvvvvuvvvvwvvvvvvvvw

THIS MATTER was heard before the Honorable Carl R. Fox, the undersigned Judge, and
a jury duly empanelled during the September 20, 2010 term of the Superior Court, Wake
County, and the following issues were submitted to and answered by the jury as follows:

We the jury, return as our unanimous verdict the following answer(s} to the
issue(s) submitted:

ISSUE ONE:

Did the Plaintiffs retain any future interest in the trust property after executing the
1987 Consent Judgment?

Yes X No
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If you answer Issue One “Yes” please proceed to Issue Two.

If you answer Issue One “No” this ends your deliberation and you should return to

the couriroom to announce your verdict,

ISSUE TWO:

Since]987, has it become “impossible or impracticable” to use the Trust Property

and land for the purposes specified by Dr. William Sharpe and his wife in the

Deed and Agreement executed in 19507 '

Yes X No

If you answer Issue Two “Yes™ piease proceed to Issue Three.

If you answer Issue Two “No™ this ends your deliberation and you should return

to the courtroom to announce your verdict.

ISSUE THREE;

Has the Board of Directors of The Hammocks Beach Corporation acted

arbitrarily, unreasonably or contrary to its duties as trustee by not declaring, by a

majority vote of the directors, that it has become impossible or impracticable to

carry out the purposes of the Trust consistent with the 1950 Deed?

Yes X Ne

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that judgment is
cntered for Plaintiffs against Defendant in accordance with the verdict of the jury. Based upon
the foregoing jury verdict,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that The Hammocks
Beach Corporation shall be removed as Trustee of the Trust created by Dr. and Mrs, William
Sharpe in the Deed and Agreement dated September 22, 1950, upon the formal appointment of
the North Carolina State Board of Education as successor trustee to administer the trust for the
purposes set forth in the 1950 Deed and Agreement or, in the event that the North Carolina State
Board of Education refuses to accept appointment to administer the trust for the purposes set

forth in the 1950 Deed and Agreement, upon entry of an order distributing the trust property

pursuant to the terms of the 1950 Deed. The Hammocks Beach Corporation shall continue as
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Trustes in the interim pending further orders of this Court; however, The I-iammocks Beach
Corporation is prohibited from transferring or encumbering title to the trust pfoperty or entering
into leases affecting the trust property. A further order pertaining to taxation of costs may be
entered out of term and out of session. The Court retains jurisdiction to consider matters and
enter orders necessary to effectuate this Judgment, including b1_1t not limited to issues pertaining
to any potential successor trustee, distribution of the ﬁst property and other issues that may

arise.

This the Qé’/éy of October, 2010,

Superior Court Judge Presiding
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NORTH CAROLIN{&. Co IN THE GENERAL COURT OF JUSTICE
e SUPERIOR COURT DIVISION
WAKE COU];{TY._, cen oo =4 FILENO.: 06 CVS 18173
PRI PRV A T I SR Y _ .
i i e et L DT O
HARRIETT HURST TURNER atid
JOHN HENRX{HURST,
80 ___
Plaintiffs,
Vs,
THE HAMMOCKS BEACH

CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION, ROY
A. COOPER, 111, in his capacity as
Attorney General of the State of North
Carolina,

ORDER

Defendants,

vvvvvwwvvuv\—avvvvvvvv

THIS MATTER was heard by the undersigned Judge and a jury at the September 20,
2010 term of the Superior Court of Wake County. The jury retumed a verdict in favor of the
Plaintiffs on all issues and Judgment was entered for Plaintiffs against Defendant. Based upon
the verdict of the jury, Judgment was entered removing The Hammocks Beach Corporation as
trustee of the Trust created by Dr. and Mrs, William Sharpe in the Deed and Agreement dated
September 22, 1950. The Deed creating the Trust provides:

That if at any time in the future it becomes impossible or impractical fo use said

property and land for the use as herein specified and if such impossibility or

impracticability shall have been declared to exist by a vote of the Majority of the

directors of the Hammocks Beach Corporation, Inc., the property conveyed herein

may be transferred to the North Carolina State Board of Education, to be held in
trust for the purpose herein set forth, and if the North Carolina State Board of
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- Education shall refuse to accept such property for the purpose of continuing the

trust herein declared, all of the property herein conveyed shall be deeded by said

Hamtnocks Beach Corporation, Inc. to Dr. William Sharpe, his heirs and

descendents and to John Hurst and Gertrude Hurst, their heirs and descendents;

the Hurst family shall have the mainland property and the Sharpe Family shall

have the beach property . . .

Although the record indicates that the State has previously declined to serve as successor
trustee of this trust, pursuant to the aforsmentioned Deed creating the trust it appears to the Court
that following entry of Judgment upon the jury verdict, the North Carolina State Board of
Education may now be entitled to tender of appointment as successor trustee to administer said
trust for the purposes set forth in the trust created by Dr. and Mrs. William Sharpe in the Deed
and Agreement dated September 22, 1950,

PLEASE TAKE NOTICE that a hearing will be held on November 22, 2010 at 10:00
AM. in Courtroom 10-D, Tenth Floor, Wake County Courthouse, Raleigh, North Carolina to
formally tender to the North Carolina State Board of Bducation appointment as successor irustee
of the trust created by Dr. and Mis. William Sharpe in the Deed and Agreement dated September
22, 1950. The North Carolina State Board of Education shall appear al the above-referenced
hearing on November 22, 2010 at 10:00 A.M. or otherwise indicate to the Court by a filing in
 this action, whether it wishes to accept appointment as successor trustee or whether it refuses to

accept such appointment to administer said trust for the purposes set forth in the trust created by

Dr. and Mrs. Willtam Sharpe in the Deed and Agreement dated Septernber 22, 1950.

This the %%ay of October, 2010.
7 T

%oraéie Carl R. Fox

Superior Court Judge Presiding
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.NORTH CAROLINA Pobme IN THE GENERAL COURT OF JU STICE

CH T en b fe A SUPERIOR COURT DIVISION
WAKE COUNTY RS A FILE NO.: 06 CVS 18173
Rl oy el e C.S.C.
HARRIETT HURST TURNER and )
JOHN HENRY HURST, SR . S
y
Plaintiffs, )
)
VS, )]
)
THE HAMMOCKS BEACH '} MOTION FOR RECONSIDERATION OF
CORPORATION, NANCY SHARPE ) ORDER AND
CAIRD, SETH DICKMAN SHARPE, ) OBJECTION TO APPOINTMENT OF
SUSAN SPEAR SHARPE, WILLIAM )  NORTH CAROLINA STATE BOARD OF
AUGUST SHARPE, NORTH CAROLINA )  EDUCATION AS SUCCESSOR TRUSTEE
STATE BOARD OF EDUCATION, ROY )
A. COOPER, II1, in his capacity as )
Attorney General of the State of North )
Carolina, 3
)
Defendants. )
)
)

4
NOW COME the Plaintiffs, Harriett Hurst Turner and John Henry Hurst, by and through

counsel, and file this Motion for Reconsideration of Order and Objection to the North Carolina
State Board of Education’s acceptance of the tender of appointment as successor trustee and to
the Couwrt appointing the Board as successor trustee for the purposes set forth in the trust created
by Dr. and Mrs. William Sharpe in the Deed and Agreement dated September 22, 1950.
In support of this Objection, Plaintiffs show the Court the following:
(1)  Based upon a Resolution adopted by the State Board of Education dated
November 4, 2010, Plaintiffs understand that the Board intends to indicate its

acceptance of the fender of appointment as successor trustee to administer said
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trust for the purposes set forth in the trust created by Dr. and Mis, Williéuﬁ Sharpe
in the Deed and Agreement dated September 22, 1950. The Board’s purported |
acceptance of appointment af this point contradicts the position it took in 1987
that it could not legally serve as successor trustee and, more importantly, reverses
the formal position it has asserted throughout the cﬁrrent litigation. The tender of
appointment contemplated in this Cowt’s previous order is a mere formality in
keeping with the wording of the trust document, as the law of this case and other
circumstances legally mandate that the Board reject this appointment and that this
Court reject any purported attempt to accept the appointment.

The jury verdict in this case established that the purposes for which the settlor
established the trust arc impossible or impracticable of performance by any
trustes, including the Board. Accordingly, it is legally impossible for the Board to
accept the tender of appointment or for this Court to actually appoint the Board as
Successor tmsteé to administer said trust for the purposes set forth in the trust
created by Dr. and Mrs. William Sharpe in the Deed and Agrecement dated
September 22, 1950.

The Board is bound by the admissions and posttion taken in its Answer and
Motion to Dismiss previously filed in this matter and the position it has taken
throughout this litigation. Accordingly, the Board is estopped and barred from
accepting the tender of appointinent as successor trustee to administer the trust for
the purposes set forth in the trust created by Dr. and Mrs. William Shampe in the

Deed and Agreement dated September 22, 1950.
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Plaintiffs will submit a Memoranduin of t.aw to the Court prior to the hearing scheduled
for January 3, 2010, further explaining and presenting authority for these and other grounds
barring the Board from accepting the tender of appointmént as successor trustee and this Court
from appointing the Board as successor trustee.

WHEREFORE, Plaintiffs request that this Cﬁurt reconsider its.prior Order requesting that
the State Board of Education indicate whether it will accept a tender of appointment as successor
trustee and revoke said Order and teﬁder, as the Board is legally required to reject this
appeintment. In the alternative, should the Court not revoke its prior Order and tender, Plaintiffs
request that this Court reject any purported acceptance of the tender of appointment as successor
trustee by the Board and conclude that the Board cannot appropriately be appointed as successor
trustee.  Plaintiffs further request that, in the absence of a successor trustee, the trust be
terminated and this Court proceed to have the interim trustee, Hammocks Beach Corporation,
distribute the trust property, as required in the trust document and according to the settlor’s

intent, to Plaintiffs, contingent remainder beneficiaries under the trust.
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PLEASE TAKE NOTICE that this Motion and Objection to the appointment 6f the
Board as successor trustee wf]l be brought on for hearing at the already scheduled-hearing for
receipt and consideration of the Board’s indication of whether it will accept the tender as
successor trustee. This hearing will be held on January 3, 2011, at 10:00 A.M. Tenth Floor,
Wake County Courthouse, Raleigh, North Carolina,

This the day of December, 2010,

THE FRANCIS LAW FIRM
bk
(RS

Charles T. Francis -
North Carolina State Bar No.: 16348
Attorney for Plaintiffs

Post Office Box 164

Raleigh, North Carolina 27602
Telephone: (919) 828-0801
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— - Fife No.
STATE OF NORTH CAROLINA ) eCvslsins
In The General Court OF Justice
- WAKE County _ [1District  [x} Superior Court Division
Addilional File Numbers
HARRIETT BURST TURNER and JOHN HENRY HURST
VERSUS
THE HAMMOCKS BRACH CORPORATION, et al. SUBPOENA

Parly Requesting Subpoena

G.8. 1A-1, Rufe 458
NOTE TO PARTIES NOT REPRESENTED BY COUNSEL: Subpoenas may be produced af your request, but
sl statarraintir - ] petendant | must be signed and issued By the office of the Clerk of Superior Court, or by & magistrate or judge,
Name And Address Of Person Subpoenaed

Alternate Addrasg
TO| Thomas J. Ziko, Esq., Off. of Attorney General, 4404 Pitt Street
114 West Edenton St., 9001 Mail Service Cir Raleigh, NC 27609
Raleigh, NC 2769%9-9001

Telephone No.

Telephonre Ne.

919-781-9741

YOU ARE COMMANDED TO: (check ail that appiy): ]
["] appear and testify, in the above entitled action, hefore the court at the place, date and time indicated below.
appear and testify, In the above entitled action, at a deposition at the place, date and time indlcated below.

[C] produce and permit inspaction and copying of the following items, at the place, date and time indicated below.
{1 See attached list. {List here if space sufficient)

| Wame And Location Of CotrPlace OF Depostiion'Flace To Prodoce Date To Appearroduce

The Francis Law Firm, PLLC December 23, 2010

434 Fayetteville Street, Suite 2300 Tims To Appear/Produce

: . 1 am PM
Raleigh, NC 27601 2:30 )
" (Name And Address OF Applicart Or Applicant's ARormey Dale .

Charles T. Francis, Esq, ) | m / Ig{lm —

The Francis Law Firm, PLLC, PO Box 164 Signature ¥ L

Raleigh, NC 27602
Telephona No. ] Deputy GSC 1 Assistant 05 1 crer of supsmsr Court [T superior Court dudge

Magistrals I} atornsyia (] Disirict Court Judge
T ) % = ST 5 =

=

RETURN OF SERVICE [3
d on the person subpeenaed as follows:

S & . S
| certify this subpoena was received and serve
By [] personal delivery. -
[} registered or certifled mail, receipt réquested and attached,

{ ] telephone communication For use only by fha sheriT's office for witness sulbipoenaed o appear and testify.)
(]t was unable fo serve this subpoena.

Service Fae D Paid Data Served Signature of Authorzed Servar Title
$ Due
NOTE TO PERSON REQUESTING SUBPOENA: Ac

opy of #his subpoena must be delivered, mailed or faxed to the attorney for each parly in this
case. If 8 parfy is not represented by an atforney, the copy must be mailed or delivered o be party. This does not apply in criminal cases.

AOG-G-100, Rev. 12/09 {Please See Reverse Side)
© 2009 Administrative Office of the Courfs
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NOTE: Rule 45, North Carolina Rules of Clvil Procedure, Parts (c) and {d).

(¢) Protection Of Persons Subject To Subpoena

{1) Avoid undue burden or expense. - A party or an attomey responsible
for the Issuance and service of a subpoena shall take reasonable steps to
avold imposing an undua burden or expense on 2 person subject to the
subpoena. The court shall enforce this subdivision and impose upon the
party or atiomey In violation of this requirement an appropriate sanction that
may include compensafing the person unduly burdered for lost earnings
and for reasonable attomey's fees.

spital records, - Where
the subposena commands any custodian of public recards or any custodian
of hospital medical records, as defined in G.S. 8-44.1, b appear for the sole
purpose of produging certain reconds in the custodian's custody, the
custodian subpeenaed may, in lleu of personal appsarnce, tenderto the
couzt in which the action is pending by registered or certified mail or by
personal delivery, on or before the ime specified in the subpoena, certified
copies of the records requested together with a copy of the subpoena and
an affidavit by the custadian testifying that the copies are trua and correct
copies and that the records were made and kept in the regular course of
business, or if no such records are in the custodian's custody, an affidavit fo
that effact. When the coples of records are personally delivered under this
subdivision, a receipt shall be obtained from the person receiving the
records. Any originat or certified copy of records or an affidavit delivered
according to the provisions of this subdivision, unless otherwise
objectionable, shalf be admissible in any action or proceeding without
further certification or authentication. Copies of hospital medical records
tendered under this subdivision shall not be open fa inspection or copied by
any parson, except lo e parties to the case or proceedings and their
attorneys in depositions, until ordered published by the judge at the fime of
the hearing or trial. Nothing contained herein shallbe construed to waive
the physician-patient privilege or to require any privileged commuication
under law to be disclosed. .

(3) Wiitten obisction to subpoena. - Subjact to subsection (d) of this rule,
a person commanded fo appear at a deposition or to produce and permit
tha inspaction and copying of records may, within 10 days after service of
the subpoena or before the time specified for compiiance if the time is less
than 10 days after service, serve upon the party or the attorney designated
in the subpoena writtsn objection to the subpoena, setfing forth the specific
grounds for the objection. The writlen objection shall comply with the
requirerments of Rule 11. Each of the following grownds may be sufficient for
chjecting to a subpgena:

a. The subpoena fails to allow reasonable time for compliance.

b, The subpuena requires disclosure of privilaged or other protected
matter and no exception or waiver appiies fo the privilege or
protection.

¢. The subpoena subjects a person o an undue burden.

d. The subposna is otherwise unreasonable or oppressive.

e. The subpoena is procedurally defactive.

(#4) Order of count required to override obisglion. - If objection is made

under subdivision (3) of this subsection, the party serving the subposna
shall not e entitled o compel the subpoenaed person's appearance ata
deposttion or fo inspect and copy materials to which

an objection has been made excep? pursuant to an order of the court. if -
objection is made, the party serving the subpoena may, upon notice to the
subpoenaed person, move at any time for an order to compe! the
subpoenaed person's appearance at the deposiion ar the production of
the materials designated in the subpoena. The motion shall be filed in the
court in the county In which the deposition or production of materials is to
QCCUr.

(5) Motion fo quash or modify subpoena. - A person commanded to

appear at a irial, hearing, deposition, or to praduce and permmitthe
inspection and copying of records, books, papers, documents, or other
tangible things, within 10 days after service of the subpoena or before the
tiime spacified for compliance if the time is less than 10 days after sarvice,
may file a motion to quash or modify the subpoena, The court shall quash
or modify the subpoena if the subpoenaed person demonshates the
existence of any of the reasons set forth in subdivision (3) of this
subsection. The motion shall be filed in the court in the county in which the
frial, hearing, deposition, or production of materials is to occur.

(8) Orde mpek to comply with subboena. - When a court
enters an order compelling a depostion or the production of regords,
books, papers, documents, or other tangible things, the order shall protect
any person who s nota party or an agent of a paty from significant
expense resulting from complying with the subpoena. The court may order
that the person to whom the subpoena is addressed will be reasonably
compensated for the cost of producing the records, boaks, papers,
documents, or tangible things specified in the subpoena.

{7) ets, confidential in - When a subpoena requires
disclosure of a trade secret or olher confidential research, development, or
commercial information, a court may, fo protect a person subjectto or
affectad by the subpoena, quash or modify the subpoena, or when the
party on whose behalf the arbpoena is issued shows a substantial need
for tha testimony or material thatcannot otherwise be met withcut undus
hardship, the court may order a person to make an appearance or produce
the materials only on specified conditions stated in the order.

(8) Orderto quash; expenses, - When a court enfers an order quashing
or modifying the subpoena, the court may order the parly on whose behalf
the subpoena s issued o pay all or part of the subpoenaed person's
reasonable expenses including attorney's fees.

{d} Dutles in Responding To Subpoena

{1} Eorm of response. - A person responding (o a subpoena to produce
documents shall produce them as they are kept in the usual course of
business or shall organize and label the documents to cemaspond with the
categories in the request.

{2) _Specificitv of obiaction. - When information subject fo a subpoena is
wititheld on the objection thatis is subject to protection as trial preparation
materials, or that If is ofhemwise priviieged, the obiection shall be made with
specificity and shalt be supported by a description of the nature of the
communications, records, books, papers, documenis, or other tangible
things not produced, sufficient for the requesting parly to contest the
ohjection,

R = 255

INFORMATION FOR WITNESS

the box labeled "Name And Address Of Applicant Or Applicant's Attomey.

DUTIES OF A WITNESS

.®  Unless otherwise directed by the presiding judge, you must answer all
questions asked when you are on the stand giving testimony.

® in answering questions, speak clearly and loudly enough to be heard.

®  Your answers fo questions must be truthfid.

® if you are commanded to produce any items, you must bring them with
you to court or to the deposition. .

® You must cortinue  aitend coust untl released by the court. You
must continuez to aitend a deposition unfil the depositon is completed.

AOC-G-100, Side Two, Rev. 12/09
© 2009 Administrative Office of the Courls

NOTE: If you have any questions aboul being subpoenaed as a witness, you should contact the person named an the other side of this Subpoena in

BRIBING OR THREATENING A WITNESS

Itis a violation of Stafs law for anyone to attesnpt to bribe, threaten, harass,
or infimidale a witness. If anyone attempts to do any of these things
conceming your involvement as a witness in a case, you should promptly
report that 1o the district attarney or the presiding judge.

WITNESS FEE . .

A witness under subpoena and that appears in court o festiy, is entiled to
a small daily fee, and totravel expense reimbursement, if it is necessary fo
travel outside the county in order to testify. (Yhe fee for an "expert witness™
will be setby the presiding judge.} After you have been discharged as a
witness, if you desire fo collect the statutory fee, you should immediatsly
contact the Clark's office and certify to your attendance as a witness so
that yoie will be paid any amount due you.
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| STATE OF NORTH CAROLINA

WAKE

., File No.
.E .
P

06CVSIRIT
in The General Court Of Juslice
County ) {1 District  [x] Superior Court Division
Additionat File Numbers
HARRIETT HURST TURNER and JOHN HENRY HURST
VERSUS
THE HAMMOCKS BEACH CORPORATION, et al. SUBPOENA
G:5. 1A-1, Ruie 45
Parly Requesiing Subpoena NOTE TO PARTIES NOT REPRESENTED BY COUNSEL: Sutipoenas may be produced al your request, bt
be] startainir ] cetendant | must be signed and issued by the office of
Naime And Address OF Person Subpoenaed

the Clerk of Superior Court, or by a magistrate or judge,

TO| Lewis Ledford, NC State Parks & Recreation

5312 N. Salisbury St., Archdale Bldg., 7th Floor
Raleigh, North Carolina
Telephone No,

Alternate Address
3200 Lenoraway Drive
Raleigh, North Carolina 27613

Telephone No,

YOU ARE COMMANDED TO: (check ail that apply):

(2] See attached list. (List here if space sufficient)

Name And Location Of Court/Place Of Depasilion/Place To Preduce

] appear and testify, in the above entitled action, before the court at the place, date and time indicated below.
appear and testify, in the above enlitted action, at a deposition at the place, date and time indicated balow.
[x] produce and permit inspection and copying of the following items, at the place, date and time indicated below,

The Franeis Law Firm, PLLC
434 Fayetteville Street, Suite 2300
Raleigh, NC 27601

Narme And Address Of Applicant Or Applicant's Aflormey

Date To AppearProduce

December 23, 2010
Time To Appasr/Froduce
3

930 am [pm

Date

Charles T. Francis, Esq.

The Francis Law Firm. PLLC, PO Box 164

Raletzh, NC 27602
Telephone Mo.

IAWENG 1T

D Depuly CSC
Magistrate

919-828-0801

fic] Atameyna

|:| Assislant CSC D Clerl Of Superior Courl

[ istiet Court Judge

D Supedior Count Aideys

—_|_RETURN OF SERVICE |

By [0 personal delivery,
[} regislered or certified mail, receipt requested and attached.

[J 1 was unable to serve this subpoena.

Service Fee D Paig | Pale Served

I certify this subpoena was received and served on the person subpoenaed as follows:

. | Signature of Authorized Server

{1 telephone sornmunication ¢Fer use only by the sherill's office for witness subpoenaed to appear and festify.}

: $ Due
{
}

Title

i NOTE TO PERSON REQUESTING SUBPOENA: 4 copy
| ease. if a party Is nol represenied hy an altorney,

AQC-G-100, Rev. 12/09
© 2009 Administrative OFfice of the Courds

of this subpoena must be delivered, mailed or faxed to the attomney for each pantyin this
the capy musl be malled or delivered to he parly. This does nol apply in criminal cases.

(Please See Reverse Side)
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NOTE: Rule 45, North Carolina Rules of Civil Procedure, Parts (c) and (d).

(¢) Protection Of Persons Subject To Subpoena

{1} Avoid undue burden or expense. - A party or an atlomey respongible

for the issuance and service of a subpoena shall iake reasonable steps to
avoid imposing an undue burden o expense on a person subject to the
subpoena. The court shall enforce this subdivision and impose upon the
party or altorney in violation of this requirement an appropriate sanction that
niay include compengating tha person unduly burdered for lost earnings
and for reasonable attorney's fees.

{2) For production of public records or hospital medical records. « Whers

the subpoena commands any custodian of public records or any cestodian
of hospital medical records, as defined in G.S. 8-44.1, b agpear for the sole
purpose of preducing certain reqords in the custodian's cuslody, the
cuslodian subpoenaed may, in liev of personal appearance, tender to the
court in which the action is pending by registered or certified mail or by
personal delivery, on or before the ime specified in the subpoena, certified
copies of the recards requested together with a copy of the subpoena and
an affidavit by the custodian lestifying Ihat the copies are frue and correct
copies and that the records were made and kept in the regular tourse of
business, or if no such records are in the custodian's custady, an affidavit to
that effect. When Ihe copies of records are personally delivered under this
subdivision, a receipt shall be abtained [rom the person receiving the
records. Any original of certified copy of records or an affidavit delivered
according to the provisions of this stbdivision, unless otherwise
objectionable, shall be admissible in any action or proceeding without
further certification or authentication, Copies of hospital medical records
tendered under this subdivision shall not be open o Inspection or copied by
any person, excepl to the padies i the case or procerdings and their
atlorneys in depositions, wntil ardered published by the judge at the tima of
the hearing or trial. Mothing contained herein shallbe construed to waive
the physician-patient privilege or lo require any privileged communication
under faw o be disclosed.

(3) Wrillen objgction to subpoena. - Subject o subsection (Y of this rule,

& person commanded lo appear at a deposition or to produce and permil
the inspection and copying of records may, within 10 days after service of
the subpoena or befere the time specified for compliance if the time is less
than 10 days after service, serve upon the party or the attormney designated
in the subpoena written objection to the subpoena, setling forth the specific
grounds for the objection. The written objection shalt comply with the
requirements of Rute 11, Each of the following grounds may be sufficient for
abjecting 1o @ subpoana:

3. The subpoena fails to altow reascnable tlime for compliance.

b. The subpoena reguires disclosure of privileged or other protected
maller and no exception or waiver applies to the privilege or
protection.

¢. The subpoena subjects a person o an undue burden,
d. The subpoena is otherwise unreasanable or oppressive.
e. The subpoena Js procedurally defective.

{4} Quder of court required to oyerdde oblection. - If objection s made

under subdivision (3) of this subsection, the party serving the subpoena
shall not be entitled b compel the subpoenaed person's appearance ata
deposition or to inspect and copy materials to which

an objection has been made excapt pursuant to an orcler of the wur. If
objection is made, the party serving the subpoena may, upon notice to lhe
subpoanaed person, move al any time for an order {0 compet the
subpoenaed person's appearance at the deposition or the production of
the materials designated in the subpoena. The molion shall be filed in the
court in the county in which the deposilion or production of matesals is to
Qceur, :

{5} Motion to auash_or modify subpoena. - A person commanded to

appear at a Irial, hearing, deposition, or to produce and permitihe
inspection and copying of records, books, papers, dacuments, or other
tangible things, within 10 days after service of the sitbpoena or beforethe
time specified for compliance if the time is less than 10 days after service,
may file a motion 1o quash or modify the subpoena. The court shall quash
or medify the subpoena if the subpoenaed person demonskrates the
existence of any of the reasons set forth In subdivision (3) of this
subseclion. The motion shall be filed in the court in the county in which the
irial, hearing, deposition, or production of malerials is to ocouw,

{6) .Order to compel: expenses o comply with subpoena. - When a court

enlers an order compeliing 2 depastion or the production of records,
books, papers, dacuments, o other tangible things, the order shail prolect
any person whois not a party or an agent of a pary from significant
expense resulting from complying with the subpoena The count may order
thal the person to whom the subpoena is addressed will be reasonably
compensated for the cost of producing the records, books, papers,
documents, or tangible things specified in Ihe subpoena.

{7) Tigde secrets, confidential informalion. - When a subpoena requires

disclosure of 2 frade secret or other confidential research, fevelopment, or
comrercial information, a court may, to protect a person subject o or
affected by the subpoena, quash or modify the subpoena, or when the
party on whose behalf the wubpoena is issued shows a substantial need
far the testimeny or matedal that cannot otherwdse be met without undue
hardshlp, the court may order a person to make an appearance or produce
the malerials only on specified conditions stated in the onder.

(8) Orderto quash; expenses. - When a coust erters an order quashing
or modifying the subpoena, the court may order the party on whose benaif
the subpoena is issued to pay all or part of the subpoenaed persen's
reasonable expenses including attorney's fees.

(d) Duties In Responding To Subpoena

(1) Eorm of response. - A person responding to a subpoena to produce
documents shall produce them as they arg kept in the usval course of
business ¢ shall organize and label the documents to corespond with the
categosies in the requesi.

(2) . Snectficity of obiection. - When infermalion subject to a subpeena is
withheld on the objectian thatis is subject {o proteclicn as trial preparation
malerials, or that it is otherwise privileged, the abjection shali be made with
specificity and shall be supporied by a description of the nature of the
communications, records, books, papers, documents, or olher langible

© things not produced, sufficent for the requesting party te contes! the

objecticn.

1

INFORMATION FOR WITNESS |

NOTE: ¥ you have any questions about being subpoenaed as a witriess, you should contact the person named on the other side of this Subpoena m

the box labeled "Name And Address Of Applicant Qr Applicant's Attore }

DUTIES OF A WITNESS

# Unless otherwise directed by the presiding judge, you must answer alt
questicns asked when you are on the stand giving testimony.

+ In answering questions, speak clearly and loudly encugh to be heard,

®  Your answers o questions must be truthfu).

t Il you are commanded to produce any items, you must bring them with
you o court or to the deposition. .

¥ You mus! continue to attend court untl released by Ihe courl. You
must continue o attent a deposition untit the depdsition fs completed.

AOC-G-100, Side Two, Rev. 12/09
© 2009 Adrninistrative Office of the Courts

BRIBING OR THREATENING A WITNESS

Itis & violation of Stale law for anyone to altempt to bribe, threaten, harass,
or intimidate a witness. I anyone atternpls 1o do any of these things.
concerning your involverent as a wilness in a case, you should promgtly
report that to the district altomey or the presiding judge.

WITNESS FEE

A witness under subpoena and that appears incourt to teslify, is entifed ta
a small daily fee, and to travel expense reimbursement, if it is necessary to
travel outside the county in order to testify. (The fee for an “expert witness"
will be set by the presiding judge.} After you have been discharged as a
witness, if you desire to collect the stalutory fee, you should immediately
contact the Clerk's office and certify to your attendance as a wilness so
that you will be paid any amount due you.
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I Memo from Lewis Ledford to the State Atiomey General’s Office quoted and
referred to in the article from Tideland News attached as Exhibit A.

2. All notes, documents, emails, memoranda, correspondence, writings, papers,
record of communications in whatever manner stored or preserved referring to or relating to the
position of the Department of Environment and Natural Resources, the North Carolina Parks and
Recreation Division or Wildlife Resources Commission in regards to taking a position in the case
of Harriett Hurst Turner and John Henry Hurst v. The Hammocks Beach Corporation, serving
as successor trustee for The Hammocks Beach property that is the subject of the aforementioned
case, responding to the Order entered by the Honorable Carl R. Fox attached as Exhibit B or in
connection with the State Board of Education’s Resolution attached as Exhibit C.

3. All notes, documents, emails, memoranda, correspondence, writings, papers,
record of commumnications in whatever manner stored or preserved referring to or relating to
communication with the media or the public in regards to taking a position in the case of Harriey
Hurst Turner and John Henry Hurst v. The Hammocks Beach Corporation, serving as successor
trustee for The Hammocks Beach property that is the subject of the aforementioned case,
responcling to the Order entered by the Honorable Carl R. Fox attached as Exhibit B or in
connection with the State Board of Education’s Resolution attached as Bxhibit C,

4, All notes, emails, correspondence, memoranda or communication of any nature
between the Division of Environment Natural Resources, the North Carolina Division of Parks
and Recreation, the Wildife Resources Commission and David Pearson and/or others purporting -
to act on behalf of the Friends of The Hammocks and Friends of State Parks. -

5. All notes, documents, emails, memoranda, correspondence, writings, papers,
record of communications in whatever manner stored or preserved referring to or relating (o
communication between the Division of State Parks and the North Carolina Department of
Public Instruction for the North Carolina State Board of Education in regards to taking a position
in the case of Harriett Hurst Turner and John Henry Hurst v. The Hammocks Beach
Corporation, serving as successor trustee for The Hammocks Beach property that is the subject
of the aforementioned case, responding to the Order entered by the Honorable Carl R. Fox
attached as Exhibit B or in connection with the State Board of Education’s Resolution attached
as Exhibit C.

6. All notes, documents, emails, memoranda, correspondence, writings, papers,
record of communications in whatever manner stored or preserved referring to or relating to
comniunication between the Department of Environment Natural Resources, the North Carolina
Division of Parks and the Councii of State or their staff in connection with consideration by the
Councit of State of the Resolution adopted by the State Board of Education, attached as Exhibil
C.
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7. All notes, documents, emails, memoranda, correspondence, writings, papers,
record of communications in whatever manner stored or preserved referring to or relating to or of
Harriett Hurst Turner and John Henry Hurst v. The Hammocks Beack Corporation, regarding
the position that the State Board of Bducation, the North Carolina Department of Environment
Natural Resources, or the North Carolina Division of Parks is asserting in. connection with
serving or declining to serve as successor trustee of the Hammocks Beach propetty.
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Tideland News Writer

Local government support is strong for action that
could put stewardship of The Hammocks property in
the hands of the state, essentially expanding
Hammocks Beach State Park in Swansboro by 289 key
mainland acres.

But a decision by the N.C. Coundll of State — the
governor's cabinet — on that proposal has been
delayed from Tuesday until Jan. 3, according to David
Pearson of Swansboro, president of the Friends of the

Hammocks and Bear Island and Friends of State Inciuded I the tract at the Hammacks is efm Simmons - E
Parks. : 4H Camp, a facifty situated on the waterfront at Queens I
Creek, {Cody Foreman phoia) :

The Swansboro Board of Commissioners and
Swansboro Area Chamber of Commerce adopted
resolutions last week urging the state board of education to accept appointment as the successor trustee of

the property along Queen’s Creek and adjacent to the park. Onslow County commissloners planned similar
action this week.

The council of state, according to Pearson, put off the vote at the urging of the attorney for the property
owner, the Hurst family.

As the result of a lawsuit, the Wake County Superior Court in September entered a judgment removing
The Hammocks Beach Corporation as trustee of the land.

" The state Board of Education adopted a resolution Nov. 4 that signaled its willingness to be trustee, and if
the council of state approves, it is likely the state Division of Parks and Recreation would manage the
property for recreation and education purposes, as set out by the original brust,

But although the change in the status of the land appeared to be almost a done deal last week, Pearson sald
Manday it’s up In the alr again as a resuft of the delay in the gouncil of state’s consideration,

He urged those who want to see the property become a part of, or at east affiliated with the park, to
cortact Gov, Beverly Perdue and coundil of state members as soon as possible.

“1t is all in doubt until the coundi! of state accepts the resofution by the board of education,” he said.
“There’s nothing guaranteed. Tt coutd still go back to the family. People who want to see this property
become public should not take anything for granted.”

Pearson said the addition of the land to Hammocks Beach would be a great benefit to the public. Included in
the tract is the Simmons 4H Camp.

“There Is no guestion the possibilities for education and recreation, regional boat ramps, campsites and an
education center are endless,” he said. “There are possibiiities for hatcheries, for oysters, for red drum. The

12/9/2010 11:18 AM
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p'otential economic impacts through increased visitation to the area are tremendous.”

The addition of the large tract, Pearson said, would make the park unigue, in that it would encompass the
entire coastal habitat, from the mainland, with bluff forest 35 feet above sea level, through the estuary to

the barrier islands.

it also would ensure better protection of the pristine waters, which are dassified as Outstanding Resource
Waters, the state's highest dassification.

“We'd have room for hiking trails, which we don’t have now. And there‘d be room for scout jamborees,”
Pearson added. “We need the public to contact the governor and the councll of state to express support.”

*Needless to say, 1'm in favor of the park acquiring additional property on the mainland,” Pearson said. ™1
hope the state board of education can accept this trusteeship, And I certalnly appredate the efforts by the
town of Swansboro and other local governments to help make this a reality.”

According to @ memo to the Swansboro board from Town Manager Pat Thomas, the September ruling on
the lawsuit filed by the Hurst family determined that the Hammocks Beach Corp. should be removed as
trustee of the remaining 289 acres of “The Hammocks,” which was placed in trust by Dr. William Sharpe fn
1950 for various educatlonal and recreational opportunities.

“As the board knows, this very unique, unspolled and irreplaceable tract .. along Queens Creek has
enormous potential for education, recreation and conservation,” Thomas wrote to the hoard.

“The court subsequently determined ... that a hearing should be held fo tender {o the state Board of
Education the opportunity to be appointed as successor trustee to administer the trust.

~Based on communications from its legal counsel, the Hurst family ... is expected to oppose the appointment
of the state Board of Education as trustes. .

“Although the state had previously signaled a lack of interest in administering the property,” the Thomas
memo continued, “the state Board of Education recently adopted a resolution indicating its interest ...
subject to approval by the Council of State (the governor's cabinet).

“It Is generally anticipated that If he Board of Education were named as trustee; management of the
property ... would be carried out under an agreement with the N.C. Divislon of Parks and Recreation and
that the property would be administered as an adjunct to Hammocks Beach State Park.”

The Swansboro board's resolution urged the governor and counci! of state to “approve, ratify and support
the state Board of Education’s resolution to accept appointment as successor trustee, and to accept
stewardship of the property on behalf of the state of North Carolina.

“The governor and council of state are urged to direct that the property ... be placed under the management
of the Division of Parks and Recreation to ensure fulfiliment of the trust requirements and for administration
of the property as an adjunct to the operations of Hammocks Beach State Park.”

Mayor Scott Chadwick said Thursday that the addition of the property to the park, as an adjunct, wouid be a
great thing for Swansboro. '

“It's an [ncredible opportunity for us,” he sald. "The park means so much to us, and this will make H even
more of a destination for tourists, which will help our businesses.”

He also touted the fact that the addition of the property would preserve it In its natural state.
Hammocks Beach State Park was established in 1961 with the donation of Bear Island to the state from the
Hammocks Beach Corp. From 1962 to 1966, the state park service established ferry service to the island

and constructed an Island bath house and refreshment stand, restrooms, water system, maintenance shop
and personnef barracks. .

In 2001, a new visitors’ center was established on the mainland. The park already Is one of the state
system’s top five in terms of educational programming. ‘

In recent years, the park has protected two additional islands, Huggins and Jones, which are accessible only

12/9/2010 11:18 AM
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" 'by boat and indude high guality natural communities and remnants of Civil War history.

According to a memo from Lewis Ledford, state parks and recreation division directar, to the state attorney
general’s office, “Careful planning and design would be needed before making final decisions on future uses

of the HBC property.

“With some rénovations, existing facilities at the Mitcheli Camp could continue to be used to host groups
and activities such as boy and girl scouts, family reunions, environmental education and ... Swanshoro’s

pirate festival.

*The state parks system operates similar facilities at several other parks and the division would be
interested in partnering with the town in mutually beneficial ways.

“In addition, UNC-Chapel Hill, the N.C, Museum of Natural Science, the Audubon Society and other potential
partners have expressed some Interest in working with the ... division ... to develop a coastal education
facility to host university field classes and research activities.”

Ledford concluded by noting that, "At 289 acres, the HBC property s thought to be one of the largest
privately owned tracts of natural forest on the East Coast.

“The N.C. Divislon of Parks and Recreation, through Hammocks Beach State Park, is certainly capable of
fulfilling the recreational and educational purposes of the Mammocks Beach Corporation Trust,”

Copyright © 2010 - Titeland News
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Order [filed 26 October 2010]
See R pp 122-123
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STATE BOARD OF EDUCATION RESOLUTION ON
HURST v. HAMMOCKS BEACH CORP., et al,
06 CV 018173 (Wake Co. Sup. Ct., Judgment Entered Oct, 26,2010

WHEREAS, In 1950 Dr, Sharpe deeded approximately 810 acres of coastal property in Onslow
County known as “The Hammocks” to the nonprofit Hammocks Beach Corporation "in
trust for recreational and educational purposes for the use and benefit of the members of
The North Carolina Teachers Association, Inc. and such othess as are provided for in
the Charter of the Hammocks Beach Corporation, Inc. (the “Trust”); and

WHEREAS, The Trust provides that in the event it becomes impossible or impracticahle to use
said property and Jand for the use as herein, the propetty tmay be transferred to The
North Carolina State Board of Education, to be held in teust for the purpose herein set
forth, and if The North Carolina State Board of Education shall refuse to accept such
property for the purpose of continuing the trust herein declared all of the property herein
conveyed shall be deeded by said Haminocks Beach Corporation, Ine.,, to Dr. William
Sharpe, his heirs, and descendants arid to John Hurst and Gertrude Hurst, their heirs and

descendants; and

WHEREAS, A jury has retumed a verdict in Hurst v, Hammocks Beach Corp., etal, 06 CV
018173 (Wake Co. Sup. Ct.) finding that it has become impossible or impracticable to
use the trust property and Jand for the purposes specified in the trust, and

WHEREAS, The Wake County Superior Court has entered a judgment on the jury’s verdict
removing the Hammocks Beach Corporation as trustee upon appointment of the North
Carolina State Board of Education ag substitute trustee; and

WHEREAS, The Wake County Superior Court has entered an order seifing a hearing for
November 22, 2010, to formally tender to the North Carolina State Board of Education

appointment as successor trustee of the Trust; and

WHEREAS, The State Board of Education desires to preserve the property which the Trust
currently controls for educational and recreational purposes, provided that can bé done
consistent with the State Board of Education’s constitutional and statutory obligations;

now therefore be it

RESOLVED, That, the North Carolina State Board of Education accepts appoiniment as trustee
of the Trust, PROVIDED the Council of State approves the transfer of the title to the
North Carolina State Board of Education under G.S, § 146-26,

Chairman : Date State Superintendent
NC State Board of Education NC Department of Public Instruction

: ' "EXHIBIT
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NORTH CAROLINA o i . INTHE GENERAL COURT OF JUSTICRE
. ' SUPERIOR COURT DIVISION
WAKE COUNTY BRESUEIN £ U P § P 4 FILE NO.: 06 CVS 18173

o0l i :.S.C.
HARRIETT HURST TURNER and
JOHN HENRY HURST, BY.

Plaintiffs,
V8.

THE HAMMOCKS BEACH
CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION, ROY
A, COOPER, IT1, in his capacity as
Attorney General of the State of North
Carolina,

NOTICE OF TAKING DEPOSITION

Defendants.

i
4 .

You are hereby notified that on Thursday, December 23, 2010, at 2:30 p.m. at the offices
of The Francis Law Firm, PLLC, 434 Fayetteville Street, Suite 2300, Raleigh, North Carolina
27601, the Plaintiffs will take the deposition of Thomas Ziko, Special Deputy Attorney General,
Office of the North Carolina Attorney General, pursuant to Rules 26 and 30 of the North
Carolina Rules of Civil Procedure. The deposition will be taken before a Notary Public or some
other officer duly authorized to administer oaths. The deposition will continue until its

completion, or such other time and place as may be agreed upon by al} parties.
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This the 13th day of December, 2010.

TH@N(K(S LA gIRM, PLLC

Charles T. Francis

Attorneys for Plaintiffs

Post Office Box 164

Raleigh, North Carotina 27602
Telephone: (919) §28-0801
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NORTH CAROLINA P et v e IN THE GENERAL COURT OF JUSTICE
o C by A SUPERIOR COURT DIVISION
WAKRE COUNTY ERCEIEE B T A FILENO.: 06 CVS 18173
R T R
HARRIETT HURST TURNER and )
JOHN HENRY HURSBY .. . )
)
Plaintiffs, )
)
V5. )
)
THE HAMMOCKS BEACH )
CORPORATION, NANCY SHARPE ) NOTICE OF TAKING VIDEO DEPOSITION
CAJRD, SETH DICKMAN SHARPE, }
SUSAN SFEAR SHARPE, WILLIAM 3
AUGUST SHARPE, NORTH CAROLINA )
STATE BOARD OF EDUCATION, ROY )
A COOPER, I11, in his capacity as )
Attormey General of the State of North )
Carolina, )
)
Defendants. )
)
)

You are hereby notified that on Thursday, Decexﬁber 23, 2010, at 9:30 a.m. at the offices
of The Francis Law Firm, PLLC, 434 Fayetteville Street, Suite 2300, Ralcigh, North Carolina
27601, the Plaintiffs will take the deposition of Le.wis. Ledford, Director, North Carolina State
Parksl and Recreation, pursuant to Rules 26 and 30 of the North Carolina Rules of Civil
Procedure. The deposition will b.e taken before a Notary Public or some other officer duly
authorized to administer oaths. The deposition may be videotaped. The deposition will continue

until its completion, or such other time and place as may be agreed upon by all parties.
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This the 13th day of December, 2010. .

THE FRAN(CIS LA

Charles T, Francis

Attorneys for Plaintiffs

Post Office Box 164

Raleigh, North Carolina 27602
Telephone: (919) 828-0801
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BRI
STATE OF NORTH CAROLINA ' IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIV ISION
COUNTY OF WAKE T . o, 06 CVS 18173
HARRIETT HURST TURNER and -+ ~ }
JOHN HENRY HURST, )
Plaintiffs, )
v. )
)
THE HAMMOCKS BEACH )
CORPORATION, NANCY SHARPE 3 SPONSE TO MOTION FOR
CAIRD, SETH DICKMAN SHARPE, ) RECONSIDERATI! N OF ORDER
SUSAN SPEAR SHARPE, WILLIAM ) AND TO OBJECTION TO
AUGUST SHARPE, NORTH CAROLINA ) POINTMENT OF T
STATE BOARD OF EDUCATION, ROY ) NORTH CAROLINA STATE
COOPER, I1, in his capacity ag ) BOARD OF EDUCATION AS
Attomey General of the State of North 3 SUCCESSOR TRUSTEE
Carolina ‘ : )
)
J
);
Defendants, )
)
)

—_—

NOW COMES the North Carolina State Board of Education (“SBE,” or“the Board™) pursuant A
to this Court’s Order of October 26, 2010, entering the Board’s appearance in this action and
submitting to the Court’s Jurisdiction in compliance with the Order, and responding to the Plaintiffs’
Motion for Reconsideration of Order and Objection to Appointment of North Carolina State Board
of Education filed December 6, 2010. For the following reasons, the Board submits that the Motion
and Objection should be denied:

1. Following trial in this matier, the jury found: (i) that the Plaintff Hurst heirs retained

a future interest in the trust property after executing the 1987 Consent Judgment; (ii) that it had

AR GLI

FETRE I AR . I

become "impossible or impracticable” to use the Trust Property and land f;

i
i

© GE2 00




by Dr. and Mrs. Sharpe in the 1950 Deed and Agfeement; and (iii) that the HBC Board of Directors
had acted arbitrarily, unreasonably or contrarjr to its duties as trustee. Based on this verdict, on -
October 26, 2010, the Court entered an Order removing HBC as trustee "upon formal appointment
of the North Carolina State Board of Education as successor trustee to administer the trust set forth
in the 1950 Deed and Agreement." The Court set a hearing to formally tender to SBE appointment
as successor trustee, and ordered the SBE to appear or otherwise indicate to the Court by a filing in
the action, whether it wishes to accept appointment as successor trustee.

2. On November 4, 2010, the Board adopted a resolution accepling appointment as
successor trustee of the Trust, subject to approval of the Council of State. (A. true and accurate copy
of the Resolution is attached as Exhibit 1 and incorporated herein.)

3. The SBE is an agency of the State created by the North Carolina Constitution, Art. IX,
sec. 4, and desires to preserve the Trust property for educational and recreational puzposes, inkeeping
with the charita’ble intent of the settlors of the Trust.

4. Plaintiffs' representations to the jury during closing argument and to this Court
following the jury's verdict estop them from now moving for reconsideration or objecting to the
SBE’s appointment as successor trustée. Plaintiffs ;léarly told the jury that if it ruled for them on ail
three issues and removed HBC as trustee, the property would be tendered to the SBE for its
determination whether it wished to serve as successor trustee:

MR. FRANCIS: Now, so you won't be confused about it, there is language in
the deed, Exhibit Number 1, that talks about the state's tole in being successor
trustee and declining that and what's going to happen. That issue is not before you,
and so you haven't heard any evidence about it. i you vote no on any of these issues,

then The Hammocks Beach Corporation will continue as it has as the trustee. That
will be the effect of a no on any of the issues.
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If that's what you think should happen, that's how you should -- based on the
evidence, that's how you should vote. If you vote yes, yes, yes, then the next step
in this process for the Court to undertake is that there will be a tender to the
state to sce whether they wish fo serve as a successor trustee. So that you're not
confused about that from the language in the deed, I wanted you to know that is
what's going to happen. [Emphasis added.] '

If these two great men, these two fast friends would come walking back in
here last -- I can't even remember — Wednesday, 1 think, when we started the
evidence, and they sat right there and listened to the evidence, and they heard all the
evidence of the uses that this trust has been put to, the land and property has been put
to for the last 23 years, and they were considering whether it was possible or
practicable to continue, what do you think that these great men would do? Youknow
what they would do, They would vote yes, yes, and yes, and they would terminate
The Hammocks Beach Corporation as trustee of this trust so they can move on
to the next phase as this great man intended. And that's what you ought to do
in your verdict. [Emphasis added.|

(Oct. 1,2010, T pp. 32-34) (True and accurate copies of pertinent transcript pages are attached hereto

as Exhibit 2, and incorporated herein.)

5. As a result of counsel’s summation, the jury’s verdict is necessarily affected by the

representation that the Trust could continue with the SBE as successor trustee, if the Board accepted

tender of the Trust. The jury's verdict, which was induced by Plaintiffs’ representation, cannot now

be “reconsidered.”

6. Furthermore, following the verdict, plaintiffs' counsel clearly and unambiguously

represented to this Court that tender to the Board was the appropriate next step required under the

1950 Deed and Agreement, and if the Board accepted, there would be no reason to proceed further:

MR. FRANCIS: It seems to me that you just said the next step is to ascertain
whether the State Board of Education is going to serve as successor trustee or is
going to, and as I understood may be the case, reiterate their declination to serve.

THE COURT: Absolutely.
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MR. FRANCIS: And it seems to me that it's really not necessary for the
Court to have a hearing just on that issue. They can just make that known to me and
Mr. Emory and then submit that as a motion in the cause in this case without having
a heating on it. And then if they choose to be the successor trustee, then we don't
need to get to the next issue because they take it over. [Emphasis added.]

(Oct. 4,2010, Tp. 37)
7. The Court entered jts order of October 26, 2010 consistent with those statements by
plaintiffs' counsel. Specifically, the Court ordered:
The [SBE] shall appear at the above-referenced bearing on November 22, 2010 at
10 A M. or otherwise indicate to the Court by a filing in this action, whether it
wishes to accept the appointment as successor trustee or whether it refuses to accept
such appointment to administer said trust for the purposes set forth in the trust
created by Dr. and Mrs. William Sharpe in the Deed and Agreement dated
September 22, 1950.
Plaintiffs lack standing to object to their own representation to this Court. The Board has elected to
Serve as successor trustee, subject to the approval of the Council of State. As counsel advised the
Court, that ends the matter.

8. Plaintiffs’ contention that the jury verdict established that the Trust settlors’ purposes
are impossible or impractical for dnyone to carry out also contradicts representations made to this
Court and to the jury at trial.

8. Plaintiffs> counsel argued to the jury in closing argument that impossibility and
impracticability related to “this trustee,” i.e., the Hammocks Beach Corporation (“HBC”):

MR. FRANCIS: Okay. Now, to go on quickly, though, in case you know,
some of you had concerns about [impossibility], the instructions will say impractical
also, and the definition of impractical is impossible in practice. It is not actually

going to occur. Right? So not possible in practice under this trustee, obviously,
is what we’re talking about.
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And so with respect to that, very qaickly, the evidence that the trust is
impractical of fulfillment under the Hammocks Beach Corporation is --
{counsel proceeds to discuss prior Consent Judgment]. . . . [Emphasis added.]

The second reason that the trust is impracticable of fulfillment under this
trustee is because of the decline of the -- the buildings that you have seen,
[Emphasis added.]

(Oct. 1, 2010, Tpp- 21-22)

10.  Therefore, the jury, in voting in favor of the Plaintiffs, acted with the belief that the
impossibility and impracticability related to “this trustee,” the HBC. Again, the jury's verdict, which
was induced by Plaintiffs’ representation, cannot now be “reconsidered.”

1. During the charge conference, prior to summation, Plaintiffs' counsel clearly and
unambigously argued the same theory to the Court. For example:

MR. FRANCIS: ... 1think it would improve the langnage and go to the
point of this if you would add -- after the word “impractical,” add “for the
Hammocks Beach Corporation.” So in other words, it would say, “Since 1987, has
it become impossible or impractical for The Hammocks Beach Corporation or
this trustee to use the trust property and land for the purposes specified,” so forth
and so on. [Emphasis added.]

(Sept. 30, 2010, Tp. 94)

MR. FRANCIS: I'mean, I think, you know, one of the things that is an
implicit suggestion is if it is practicable by anybody then it’s not impossible or
impractical. And we absolutely agree that it is practicable by some trustee, It’s
just not this trusiee. {Emphasis added.]

(Sept. 30, 2010, Tp. 100).

MR.FRANCIS: If'you consider that, I would ask you to just lock at the
alternative disposition clause in the deed, which, as I said, has this concept that once
there’s impossibility and impracticability, you can go to anether trustee, which
clearly suggests that they’re referring to impossibility or impracticability under
that trusiee. That’s the reason why we suggest it, you know, means and available
resources.
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So the concept would be— if you’re saying Hammocks Beach Corporation
doesn’t have the means or available resources, then it’s impractical, then you
g0 to the state entity he was contemplating, which wonld have more resources.

That” why we’re — that’s why we’re suggesting that, the language we proposed.
{Emphasis added. }
 (Sept. 30, 2010, Tpp. 102--103)

12, The Plaintiffs also incorrectly assert that the SBE’s previous rejection of the SUCCESsor
trusteeship, and the SBE’s Answer and Motion to Dismiss filed in this litigation now preclude the
Board from acting as trustee.

13, "The State Board of Education's 1987 refusal to act as successor trustee was the result
of two impediments which have since been resolved. First, as originally drafted, the trust was racially
discriminatory in effect. Second, parcels of the trust property were subject to a right of commercial
use by the Sharpe and Hurst families which would bave prevented the State from fully executing its
duties as trustee, |

14, The 1987 consentjudgment divided the trust estate between the HBC, as trustee, and
the heirs of Dr. Sharpe, d;anmde Hurst, and John and Gertrude Hurst, and removed any use by the
Sharpe and Hurst heirs (over the Trust property). Additionally, the North Carolina Association of
Teachers was eventually merged into the North Carolina Association of Educators, an association
open to all educators, and the 1989 amendments to the HBC Charter removed any discriminatory
treatment and restated the purposes of the Trust consistent with those under federal and North
Carolina Jaw, 12 U.8.C. § 501(c)(3), and N.C. Gen. Stat. § 36C-4-405(a).

15. At the time the SBE filed its Answer and Motion to Dismiss in 2007, the SBE

believed that the 1987 Consent Judgment expunged any interest it may have had in the Trust.
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However, this legal view was subsequently proven to be incorrect, and, as demonstrated by the
citations to the transcript, was not the basis for the subsequent litigation in the case.

16. In Turner, et al. v. Hammocks Beach Corporation. et al., 363 N.C. 555, 561, 681 S.E.2d

~ 770, 775 (2009), the Supreme Court held that the 1987 Consent Judgment was ambiguous with
respect to whether Plaintiffs retained future interests in the land. This decision calis into question the
SBE’s uwnderstanding of the Consent Iudgment;

17. In 2007, the HBC had not been removed as trustee, nor had the SBE been tendered
appointment as successor trustee. As this Court stated during the charge confcf,rence, the SBE was
not actually empowered to decline the Trust unti_l the Trust was actually tendered to the Board. The
Court noted: “you're getting an adﬁsoxy opinion, at best, about what their position would be, or an
opinion, their - an indication of what their position would be, because there's nothing to offer them
until such time as there is no trustee. . . .” (Sept. 30,2010, T p. 115)

18.  Thus, there is no legal or policy reason why the SBE may not now take title to the
property as successor trustee. No residual heir has changed his or her position in reliance on the prior
disclaimer; thus, no inequity will arise because of the disclaimer. The end result of the SBE's
succeeding as trustee is that the charitable intent of the trust settlors, Dr. and Mrs, Sharpe, will be
accomplished. 1t is public policy of North Carolina to preserve, to the fullest extent possible, the

manifested intent of the grantor to bestow a gift for charitable purposes. Edmisten v. Sands, 307 N.C.

670,300 S.E.2d 387 (1983).

19.  In addition, the Plaintiffs’ Motion for Reconsideration fails to camply with Rule 59

of the Rules of Civil Procedure, for the following reasons.
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20.  The Plaintiffs' Motion for Reconsideration is untirﬁely. Rule 59(e) requires that a
motion to alter or amend a judgment "shall be served not later than 10 days after eﬁtry of the
judgment." N.C. Gen. Stat. § 1A-1, Rule 59(e). The Plaintiffs served their Motion for _
Reconsideration on or about December 6, 2010, well more than 10 days after the eniry of the October
26,2010 judgment. Therefore, the Plaintiffs' Motion for Reconsideration should be dismissed for
- being untimely.

21. The Plaintiffs also fail to state a basis listed under Rule 59(a). Instead, the Plaintiffs
use their Motion for Reconsideration as a means to put forth new arguments that were not, but could
have been, previonsly made. As shown, Plaintiffs made precisely the opposite arguments. Motions
to alter or amend judgments are limited to the grounds listed in Rule 59(a). Therefore, the Plaintiffs'
Motion for Reconsideration should be dismissed on these grounds.

For all of the foregoing reasons, the Plaintiffs’ Motion for Reconsideration and Objection to
Appointment shouid be denied. The State Board of Education reserves the rigﬁt to file a
Memorandum of Law supporting this Response at the appropriate time.

WHEREFORE, North Carolina State Board of Education respectfully request that this Court enter

an order:
1. Denying the Motion for Reconsideration of Order and Objection to Appointment,
2. Granting such other relief as the Court may deem just and proper.
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Respectfully submitted this the _ﬂ day of December, 2010.
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STATE BOARD OF EDUCATION RESOLUTION ON
HURST v. HAMMOCKS BEACH CORP., ef al.
06 CV 018173 (Wake Co. Sup. Ct., Judgment Entered Oct. 26, 2010

WHEREAS, In 1950 Dr. Sharpe deeded approximately 810 acres of coastal property in Onslow
County known as “The Hammocks” to the nonprofit Hammocks Beach Corporation "in
trust for recreational and educational purposes for the use and benefit of the members of
The North Carolina Teachers Association, Inc. and such others as are provided for in
the Charter of the Hammocks Beach Corporation, Inc. (the “Trust™); and

WHEREAS, The Trust provides that in the event it becomes impossible or impracticable to use

. said praperty and land for the use as herein, the property may be transferred to The
North Carolina State Board of Education, to be held in trust for the purpose herein set
forth, and if The North Carolina State Board of Education shall refuse o accept such
property for the purpose of continuing the trust herein declared all of the property herein
conveyed shall be deeded by said Hammocks Beach Corporation, Inc., to Dr. William
Sharpe, his heirs, and descendants anid to John Hurst and Gertrude Hurst, their heirs and
descendants; and

WHEREAS, A jury has retumed a verdict in Hurst v. Hammocks Beach Corp., etal. 06 CV
018173 (Wake Co, Sup. Ct.) finding that it has become impossible or impracticable to
use the trust property and land for the purposes specified in the trust; and

WHEREAS, The Wake County Superior Court has entered a judgment on the jury’s verdict
removing the Hammocks Beach Corporation as trustee upen appointment of the North
Carolina State Board of Education as substitute trustee; and ,

WHEREAS, The Wake County Superior Court has entered an order setting a hearing for
November 22, 2010, to formally tender to the North Carolina State Board of Education
appointment as suceessor trustee of the Trust; and

WHEREAS, The State Board of Education desites to preserve the property which the Trust
currently controls for educational and recreational purposes, provided that can be done
consistent with the State Board of Education’s constitutional and statutory obligations;
now therefore be it

RESOLVED, That, the North Carolina State Board of Education accepts appointment as trugiee
of the Trust, PROVIDED the Council of State approves the transfer of the title to the
North Carolina State Board of Education under G.S. § 146-26.

(/v),& /aﬁé/v/MW‘“ i 2[20 Q&\L—L&&% Qteen

Chairman Date ¢/ State Superintendent
NC State Board of Education NC Department of Public Instruction

NGAD-Bayonne, M, J,
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find -- you should find for the plaintiffs and answer this
gquestion yes.

Okay. Now, to go on guickly, though, in case,
you know, some of you had some concerns about that, the
instructions will say impractical also, and the definition
of impractical is imposgible in practice. It is not
actually going to oceur. Right? So not rossible in
practice under this trustee, obvioﬁsly, is whzat we're
talking about.

And so with respect to that, very cuickly, the
evidence that the trust is impractical of fulfillment under
The Hammocks Beach Corporation is —— and I'm just going to
tick it off; you got it in your memory already, I know.
First, there was a prior finding in the Consert Judgment to
thaf effect. All right. The prior finding ssys -- I'1ll put
this-over here. The prior finding says there is substantial
evidence, and the court finds that the fulfillment of the

terms of the trust created by Dr. Sharpe to HEC is

-impossible or impracticable. If this litigation is not

compromised and a trial ensues, HBC will incur a substantial
risk that the counterclaims of the defendants and the Hursts
would prevail. ©Okay? So that was the finding back at that
time.

All right. S$So the question then is on

practicability, has it gotten better or worse since then.
: L4
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All right. 1It's gotten worse. A1l right. 1It's become less
practicable since then because since that time the camps
have gone out of use. There's much less use, Their money
is-in a much worse situation. The buildings have
deteriorated and so forth and so on. And so if it was
impracticable then, then necessarily it has got to be
impracticable now.

The second reason that the trust is impracticable
of fulfillment pnder this trustee is because of the decline
of the -- of the buildings that you have seen. Ang, you
know, I don't need to keep.saying —-— I don't néed to show
you all of the pictures anymore. You have seen that, right?
You know what thé condition of those buildings are, but
they —— and that's important because it's not that the deed
requires that you have buildings for recreaticnal use, but
to the extent that you're holding yourself out as a camping
facility how can you have camping activity when there's no
place for the children or the adults to camp.

Would you flash that up just a moment.

MR. SAPP: (Complies.)

MR. FRANCIS: A1l right. That's what —— that's
what the facilities look like at the Simmons camp. All
right. So how.is it practicable of any kind cf use if
that's what thev lock like? Now, the ones at the Mitchell

camp do look,g little better but you still can’'t sleep

2 '
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after 23 years since the Consent Judgment, four years of
this case, two weeks of trial, it's thét it's become
impossible and impractical for this trustee to fulfill the
tfust rpurposes.

And I am -~ and them in effect asking you for one
more chance, a third chance, I'm remindéd of the story of
the magician and the king. You-all know that story? The
king calls his favorite magician into the court and he says,
"I-Want you to make that horse talk." And he says, "Yes,
sire, but if you could just give me three more days." And
he goes out of the presence of the king, and a2 fellow
magician says, "Man, you know you can't make that hofse
talk. Why did you ask for three more days?" And tﬁe
magician who was with the king said, "Well, that's true, but
in three days anything can happen. The king could die. The
horse could die. Maybe I can make it talk. Who knows.”
Right. The horse 1s not going to talk. It is not going to
become possible or practical for this Erustee to execute its
responsibilities consistent with the trust Purposes, and so
therefore you should vote ves, ves, and yes.

Now, so you won't be confused about it, there is
language in the deed, Exhibit Number 1, that talks about the
state’s role in being successor trustee and declining that
and what's going.to happen. That issue is not before yoﬁ,

and so you haven't heard any evidence about it. TIf you vote
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no on any of these issues, then The Hammocks Beach
Corporation will continue as it has as the trustee. That
will be the effect of a no on any of the issues.

If that's what you think should happen,.that's
how you should -- based on the evidence, that's how you
should voté.' If you vote yes, vyes, yes, then the next step
in this process for the Court to undertake is that there
will be a tender to the state to see whether they wish to
5erve as a successor trustee. So that you're not confused
about that from the language in the deed, I wanted you to
know that that is what's going to happen.

Finely, finally, I promise. If —~ if these two
friends, okay, these two great men could come walking back
in here —— 1 was trying to have all my exhibits organized
today sco I wouldn't fumble around like yestercday, and I
thought about taping some of them up on -the IMAX screen, but
I don't think it would have been effective.

If these two great men, these two fast friends
would come walking back in heré last — I can't even
remember -- Wednesday, I think, when we started the
evidence, and they sat right there and listened to the
evidence, and they heard all the evidence of the uses that
this trust has been put to, the land and property has been
put to for the last 23 years, and they were ccnsidering

whether it was possible or practicable to continue, what do
, .
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you think that these great men would do? You know what they
would do. They would voﬁe yes, yes, and yes, and they would
tefminate The Hammocks Beach Corporation as trustee of this
trust so they can move on to the next rhase a= this great
man intended. And that's what you ought te do in your
verdict,

Thank you so much for giving us two weeks of your
life, and thank you so much for the attention that you have
shown to me and Mr. Emory through this process.

THE COURT: Thank you.

*****End of Excarpt*****

PROCEEDPINGS

MONDAY, OCTOBER 4, 2010

MORNING SESSION

**¥*+Beginning of Excerptrdrx

{The jury is not present.)

THE COURT: All right. Based upon the jury's
verdict, it would appear that under —— I'm locking at
36(0)—7—704; which provides for vacancy and trusteeship and
appointment of successor. It would appear that the next
order of business with regard to the --.after this verdict
is that the person designated in terms of the trust is ~— is
designated or appointed to act as trustee. That would bhe,
according to the -- the deed of the North Carclina State

Board of Education, and that should the North Carolina State
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disbursement of the trust bProceeds ~- the trust property and
land. That seems —-

What do you say about that, Mr. Frencis?

MR. FRANCIS: I agree with that, Your Honor.

THE COURT: Okay.

MR. FRANCIS: It seems to me —— if I could just

follow up on what you were saying?
THE COURT: Yes.

MR. FRANCIS: It seems to me that you just said

the next step is to ascertain whether the State Board of

Education is going to serve as successor trustee or is going
to, and as I understood may be the case, reiterate their
declination to serve.

THE COURT: BAbsolutely.

MR. FRANCIS: And it seems to me that it's really
not necessary for the Court to have a hearing just on that
issue. They can fust make 'that known to me and Mr. Emory
and then submit that as a motion in the cause in this case
without having a hearing on it. .And then if they chocse to
be the successor trustee, then we don't need to get to the
next issue because they take it over.

If they decline to be the successor trustee, then
it would seem to me it would be our responsibility as the

brevailing party, and the one who is seeking to terminate

the trust, to give notice to all of the Sharpe descendants



