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ISSUES PRESENTED

WHETHER THE TRIAL COURT ERRED IN APPOINTING THE STATE
BOARD OF EDUCATION AS TRUSTEE? '

WHETHER THE TRIAL COURT ERRED IN REFUSING TO ALLOW
PLAINTIFFS-APPELLANTS TO  PURSUE  POST-JUDGMENT
DISCOVERY REGARDING THE BOARD’S REPRESENTATION THAT
IT WOULD NOT AND COULD NOT ACCEPT TENDER OF
APPOINTMENT AS TRUSTEE TO THE TRUST?



-

INTRODUCTION

This case presents an opportunity for this Court to right a wrong.
Appellants, grandchildren and heirs to John and Gertrude Hurst, are contingent
beneficiaries to a trust consisting of 290 acres of coastal land in Onslow County
known as The Hammocks. Appellants filed this lawsuit in 2006, seeking to
terminate the trust because i-ts purposes were impossible or impracticable, and
because the trustee, The Hammocks Beach Corporation (HBC), had breached its
fiduciary duties and grossly mismanaged the property.

Appellants have shouldered alone the expense and burden of this protracted
litigation to terminate the trust. In bringing suit, Appellants joined the North
Carolina Attorney General and the North Carolina State Board of Education (the
Board). Under the documents creating the trust, the Board was designated
successor trustee and therefore a necessary party to this lawsuit. The Board filed
its Answer and Motion to Dismiss, admitted that a prior Consent Judgment
expunged any interest it had in the trust, and successfully sought dismissal with
prejudice early in this case on that basis.

In the protracted time from filing to verdict, Appellants engaged in hotly
contesfed litigation against HBC, generating a published opinion from each of this
State’s appellate courts, and culminating in a verdict for Appellants following a

two-week jury trial. Following the verdict in favor of Appellants, the trial court, in
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error, believed that the syntax of the trust documents required the court to formally
tender the trusteeship appointment to the Board, and the Board reject the tender,
before title could vest in Appellants.

What should have been a mere formality—“offering” trusteeship to an
agency that had judicially admitted it had no interest in the trust, as trustee or
otherwise—turned into an outrageous, unlawful and unjust land grab by the State.
As late as 30 September 2010—during the trial—the Board’s attorney reiterated to
Appellants’ counsel that the Board could not and would not serve as successor
trustee. To the utter shock of Appellants, the representations made and reiterated
by the Board’s attorney and relayed to the trial court turned out to be false.
Despite its binding and unequivocal judicial admission that the prior Consent
Judgment “expunged any interest that the [Board] may have had in the [t]rust,” the
Board nevertheless reversed course post-judgment and purported to accept the
tender of trusteeship. Though precluded by the law of the case, controlling
precedent and the jury verdict, the trial court, over Appellants’ objections,
nevertheless permitted the Board’s post-trial reversal and appointed the Board
successor trustee.

If the Board is allowed to rewrite clear, black letter law by now denying its
binding admissions, and if the trial court is permitted to disregard those judicial

admissions and the law of the case, Appellants’ time, expense and effort in
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undertaking this éontentious litigation for over five years will be wasted, and they
will be unjustly robbed of the property that the jury verdict requires be conveyed to
them. Furthermore, the express intent of the settlor—that Appellants receive the
property upon a finding of impossibility or impracticability and the Board’s refusal
to serve as trustee—will be thwarted.

Clear and controlling principles of law as well as basic notions of fair play,
equity, and simple justice demand reversal of the trial court’s appointment of the
Board as trustee.

STATEMENT OF THE CASE AND FACTS

In the early twentieth century, William Sharpe, a neurosurgeon from New
York City, travelled to coastal Onslow County, North Carolina on vacations. (R
pp 5, 21). In his travels to North Carolina, Dr. Sharpe, then a young doctor, met
John Lewis Hurst, a young, African-American guide for the Onslow Gun and Rod
Club. (T[II] 252:5-6). Through hunting and fishing outings, Dr. Sharpe and John
Lewis Hurst formed a lifelong friendship and working relationship which resulted
in Dr. Sharpe purchasing roughly 10,000 acres of Onslow County land, consisting
of approximately 810 acres of high mainland land, 2,000 acres of sandy beach
outer banks (Bear Island) and 7,000 acres of marshland. (The Hammocks). (R pp
5, 21). Mr. Hurst located portions of the property for Dr. Sharpe’s purchase.

- (T[II] 252:8-9). After acquiring The Hammocks, Dr. Sharpe continued practicing
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medicine in New York. (T[II] 252:10-13). John Lewis Hurst and his wife,
Gertrude, moved onto The Hammocks to manage the staff and extensive property
and provide service to Sharpe family members and guests, facilitating the Sharpe’s
enjoyment of The Hammocks. (R p 47; T{II] 242:2-255:9). Over.four decades,
Dr. Sharpe and the Hursts maintained a mutually beneficial business relationship
and warm personal friendship built on mutual trust and shared values and interests.
(Rp5).

Eventually, Dr. Sharpe informed the Hursts of his desire to gift The
Hammocks to them upon his death. (R pp 5, 21). Gertrﬁde Hurst, having formerly
served as a black teacher in the then racially segregated school system, requested
that Dr. Sharpe instead gift the property in such a manner that North Carolina’s
African-American teachers and their then existing organizations could enjoy the
property. (R pp 5-6, 21; R S p 622).

Acting on Mrs. Hurst’s request, in 1950, Dr. Sharpe and his wife executed a
deed (the Deed) conveying the property to a recently established nonprofit entity,
HBC, as trustee. (R pp 6, 21-22; R S pp 616-18; Doc. Ex. Pp 1-3).
Contemporaneously, the Sharpes executed an agreement (the Agreement),
amplifying the trust arrangement. (R pp 6, 22, 47-48; Doc. Ex. pp 4-5). (The

Deed and the Agreement are referred to collectively as the Trust.)
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The Trust provided that the land was “to be held in trust for recreational and

educational purposes for the use and benefit of the members of The North Carolina
Teachers Association, Inc. and such others, as are provided for in the Charter of the
Hammocks Beach Corporation, Inc.” (R S 618). The Certificate of Incorporation
of HBC alluded to the specific charitable purpose of the Trust, providing that HBC
was to “provide, maintain and administer” The Hammocks and “its assembly,
vacation and recreation facilities primarily for the teachers in public and private
elementary, secondary, and collegiate institutions for Negroes in North Carolina . .
7 (R S 621; Doc. Ex. p 36). The Certificate of Incorporation set forth the policy
of HBC:

The Hammocks Beach Project was never and is not now

intended to become a playground for the general public. . . . The

project is primarily for Negro teachers, and its availability for

their use at all times is to be safeguarded with utmost care. . . .

This limitation is not to be interpreted as undue discrimination

against any other group, but simply as reasonable adherence to

the major purpose of the project — a vacation and assembly

facility for the Negro teachers of North Carolina.
(RS p 622).

Significantly, Dr. Sharpe planned for the eventuality that the Trust purposes

might one day become impracticable or impossible. In such an event, after a
declaration of impracticability or impossibility, the Trust property “may be

transferred” to the Board as trustee to continue the Trust “for the purpose set forth”

in the Deed and the Agreement. (R S p 617). If the Board refused to accept
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appointment as trustee for this purpose, the property would instead be conveyed to
the Sharpes and the Hursts and their respective “heirs and descendants.” (R S p
617). In particular, through an express grant or reservation of contingent
remainder or reversionary interests, the Trust provides that the Hurst family would
receive the mainland property and the Shafpe family would receive the beach
property. (RS p 617).

In a 1986 action filed by HBC, The Hammocks Beach Corporation v. The

Fresh Air Fund, et al., 86-CVS-1466 (Onslow Co. Sup. Ct), the Sharpe and Hurst

heirs contended that fulfillment of the Trust terms had become impossible or
impracticable, and that the court should declare the Trust terminated and mandate a
conveyance of all the property to the heirs or adjudicate title in their names. (R p
26). Prior to trial, the parties reached a settlement, approved by the court in a
consent judgment {the Consent Judgment), that enabled HBC to retain title as
trustee to a portion of the land to attempt to serve the Trust purposes, with
additional powers of administration to enable it to improve the property to the
extent reasonably necessary, and vested in the Sharpe and Hurst families a portion
of the real property in exchange for their relinquishing rights of immediate use
(cultivation, quarrying, etc.) in the portion to be held solely by HBC. (R pp 18-

39).
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In approving the Consent Judgment, the trial court made findings of fact that
desegregation in the public schools and society generally had impacted the Trust

purposes, and stated:

Thus, by reason of a change of circumstances not
foreseeable in 1950, financial and physical factors render
fulfillment of the terms of the trust impossible, and that is the
case whether the trustee be [HBC] or the Board. Even if the
Board could lawfully take title in its name, which under statutes
governing title to state property it cannot now do, its members
have disclaimed any interest in the Board’s serving as trustee or
otherwise attempting to adapt the property to the stated purpose
of the trust.

The trust is impossible or impracticable of fulfillment
whether the trustee continues to be [HBC] or whether, in the
event the Board would so agree, the trust responsibilities should
be assumed by it or by any other agency of state government.
Thus, Dr. Sharpe’s alternate plan of having the Board assume
the trust responsibilities in the event of the impossibility or
impracticability of the trust terms also fails for the same
reasons.

(R pp 25-26).
The Consent Judgment, signed by the Attorney General, also states that
“It]he Attorney General has advised the Court that the [Board] has no interest in

succeeding [HBC] as trustee and would not agree to do so.”! (Rp27).

! While the Board has repeatedly disclaimed any interest in serving as trustee, the State
has shown a keen interest in acquiring the property for its own use. First, HBC, as trustee and
with the concurrence of Dr. Sharpe and the Hursts, conveyed Bear Island to the State of North
Carolina, without compensation. (R pp 6, 22). HBC thereafter acquiesced in the State’s claim of
title to approximately 7,000 acres of marshland. (R pp 6, 23). Testimony of HBC’s director



—9_

Appellants initiated this action on 15 December 2006, contending that,
despite the additional powers granted by the Consent Judgment, HBC had
continued to fail to fulfill the Trust terms. (R p 10). Appellants therefore sought
Trust termination and conveyance of the Trust property, and vesting of fee simple
title thereof, to the contingent beneficiaries, Appellants. (R p 12). In addition to
naming HBC, the current trustee, as a defendant, Appellants properly joined and
obtained jurisdiction over the Board, the putative successor trustee, and Roy A.
Cooper, III, in his capacity as Attorney General of the State of North Carolina
(together, the State Defendants). (R p 2).

The State Defendants answered the specific allegations of the Complaint,
admitting that (1) the Board was designated as a contingent trustee under the Trust
to serve under certain circumstances and for the specific purpose of continuing the
Trust for the purpose for which 1t was established; (ii) the Board did not dispute the
findings of the Consent Judgment that the Trust purposes were impossible or
impracticable of fulfillment whether the trustee continued to be HBC or whether
the Trust responsibilities would be assumed by the Board; (iii} Dr. Sharpe’s
alternative plan of having the Board assume the Trust responsibilities in the event

of impossibility or impracticability of fulfillment of the Trust terms also failed for

elicited at trial revealed HBC’s plans to sell more land to the State and the State’s desire to
acquire fee simple title to additional acreage. (T[IV]657:10-25).
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the same reasons; and (iv) the Board disclaimed any interest as a contingent trustee
under the Consent Judgment. (R pp 12, 92-93).

In the same pleading, the Board moved to dismiss (R p 94), explicitly
relying upon its admissions in its Answer—that it cannot serve as trustee, that it
had disclaimed any interest in serving as contingent trustee—and representing to
the trial court that “[t]he Consent Judgment expunged any interest that the
[Board] may have had in the Trust.” (R p 94) (emphasis added). At the hearing on
its Motion to Dismiss, the Board’s attorney, Thomas Ziko, explained that his
clients had “no interest in the underlying property,” that the Consent Judgment had
“disposed of the [Board]’s interest in this matter,” and that the Board had
“disclaimed their interest as a contingent. trustee.” (R S p 493-95). Mr. Ziko
further explained that his “clients, although named as defendants, have no interest
in how the parties resolve this dispute.” (R S p 495). Thus, based upon the clear
judicial admissions by the State Defendants in disclaiming any interest in the Trust,
Appellants did not oppose their dismissal with prejudice, and the trial court
accordingly entered an order granting the State Defendants® motion on 24 August
2007. (R pp 96-97; R S p 495).

Without assistance or support from the State Defendants, Appellants
litigated the case for the better part of the next four years, successfully defending

an interlocutory appeal that traversed its way through both North Carolina



11—

appellate courts, culminating in a unanimous written opinion from the Supreme
Court of North Carolina affirming the trial court’s denial of HBC’s Motion to

Dismiss. See Turner v. Hammocks Beach Corp. (Turner II), 363 N.C. 555, 557,

681 S.E.2d 770, 772 (2009), rev’g Turner v. Hammocks Beach Corp. (Turner 1),

192 N.C. App. 50, 664 S.E.2d 634 (2008). (R S p 385-95).

Finally, in September 2010, the case was tried before the Honorable Carl R.
Fox. After a two-week trial, Appellants prevailed on all issues submitted to fhe
jury. The jury found that: (i) Appellants retained a future interest in the Trust
property following the Consent Judgment; (ii) since 1987, it has become
impossible or impracticable to use the Trust property for the purposes specified by
Dr. William Sharpe and his wife; and (iii) the Board of Directors of HBC acted
arbitrarily, unreasonably or contrary to its duties as trustee by not declaring, by a
majority vote of the directors, that it has become impossible or impracticable to
carry out the purpose of the Trust consistent with the Deed. (R pp 119-21).

Despite the jury finding that the Trust purposes are impossible or
impracticable for any trustee, including the Board, the trial court entered an Order
on 26 October 2010 (the October Order) in which it declared that:

[a]lthough the record indicates that the State has previously
declined to serve as successor trustee of this trust, pursuant
to the aforementioned Deed creating the trust it appears to the

Court that following entry of Judgment upon the jury verdict,
the [Board] may now be entitled to tender of appointment



—12—

as successor trustee to administer said trust for the
purposes set forth in the trust. .

(R p 122-23) (emphasis added).

Despite its binding admissions and representations,” on 4 November 2010,
the Board reversed course and, without notice to Appellants, adopted a resolution
purporting to accept appointment as trustee, contingent upon approval by the
Council of State, (R p 138).

On 6 December 2010, Appellants filed a motion seeking reconsideration of
the October Order and objecting to any appointment of the Board as successor
trustee. (See R pp 124-27 (motion); R pp 192-206 (supporting affidavit); R S pp
457-543 (supporting brief and exhibits)).

On 13 December 2010, Appellants also sought to depose Thomas Ziko, the
Board’s attorney, énd Lewis Ledford, the North Carolina State Parks Director, and
subpoenaed documents to enhance the evidentiary record of the Board’s repeated

representations disclaiming interest in the Trust, and to marshal evidence that the

2 For most of the trial, the trial judge seemed to appreciate that the Board was foreclosed
from reemerging to assert an interest in serving as successor trustee. (T[VI] 1048:7-9).
However, the trial court ultimately departed from this correct view. Appellants argued to the
trial court that the Trust documents did not require tendering appointment as trustee to the Board
again, because it had already disclaimed any interest in appointment by seeking dismissal in this
action and further because it had already tumed down appointment as trustee in the Consent
Judgment. (T[VI] 1030:2-1032:10; 1052:7-22; 1054:2-11; 1064:8-16; 1066:25-1067:23).

3 When informed by the trial court of its intended plan, Appellant’s counsel called to
communicate the formal tender procedure envisioned by the trial court to the attorney for the
Board, Thomas Ziko. (R p 195). Mr. Ziko reiterated that the Board could not and would not
serve as successor trustee, and this information was relayed to the trial court. (R p 195; T[VI]
1089:2-22).
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Board’s plans, if appointed trustee, conflict with the purposes mandated by the
settlor. (R pp 128—42). The State’s attorneys objected to these efforts. (R pp 169-
86). |

By Order entered 12 January 2011 (the January Order), the trial court
sustained the Board’s objections to this discovery and appointed the Board trustee
over Appellants’ objections, subject to approval of the land transfer by the Council
of State pursuant to N.C. Gen. Stat. § 146-26. (R pp 236-42).

Appellants gave timely notice of appeal of the October and January Orders
on 26 January 2011. (R pp 254-56). Appellants moved the trial court to stay the
January Order appointing the Board as trustee pending appeal (R S pp 643-67),
which the trial court denied. (R S pp 668-70). Counsel for the Board then
indicated that the Council of State would move forward to consider the
appointment, despite the pendency of this appeal. (R S pp 687-83, 723).
Accordingly, Appellants filed a Petition for Writ of Supersedeas and Motion for
Temporary Stay with this Court on 7 March 2011, seeking a stay of the January
Order. (R S pp 572-725). This Court issued a temporary stay on 8 March 2011 (R
.S p 726-27) and, after receiving opposing briefs from HBC (R S pp 821-37) and
the Board (R S pp 728-820), issued its writ of supersedeas on 24 March 2011. (R

S pp 838-39).
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The certificate of delivery of the completed transcript was filed on 29
August 2011, the Proposed Record was served on 31 October 2011, and the Settled
Record on Appeal was timely filed in the Court of Appeals on 21 November 2011
and docketed on 14 December 2011. (R pp 318-19). The printed Record on
Appeal was mailed by the Clerk on 16 December 2011.

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

The January Order leaves nothing to be judicially determined between the
parties to this action and, accordingly, constitutes the “final judgment” from which
appeal lies of right to the Court of Appeals in accordance with the provisions of
N.C. Gen. Stat. § 7A-27(b).

The October Order was interlocutory because, on its face, it contemplated
further proceedings and orders from the trial court, and therefore is reviewable

with the January Order pursuant to N.C. Gen. Stat. § 1-278. See File v. File, 195

N.C. App. 562, 567, 673 S.E.2d 405, 409 (2009) (explaining that an “interlocutory
order” is one that does not determine the issues, but directs some further

proceeding preliminary to a final decree).
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ARGUMENT

L STANDARD OF REVIEW

The first issue involves several questions of law, including whether the
judicial admissions in the Board’s Answer and Motion to Dismiss, the doctrines of
judicial and equitable estoppel, and principles of res judicata each independently

foreclose the trial court from appointing the Board as trustee. See In re Helms, 127

N.C. App. 505, 510, 491 S.E.2d 672, 675 (1997) (noting that, generally, “any
determination requiring the exercise of judgment or the application of legal
principles is more properly classified a conclusion of law™) (citations omitted).
Questions of law are subject to de novo review by this Court, and the trial court’s

determinations are given no deference. See, e.g., Riley v. Ken Wilson Ford, Inc,,

109 N.C. App. 163, 168, 426 S.E.2d 717, 720 (1993).
The second issue involves a question regarding the trial court’s decision on

Appellants’ discovery requests, a determination subject to an abuse of discretion

standard of review. E.g., Evans v. United Servs. Auto. Ass’n, 142 N.C. App. 18,
27,541 S.E.2d 782, 788 (2001).

II. THE TRIAL COURT ERRED IN APPOINTING THE STATE
BOARD OF EDUCATION AS TRUSTEE

In light of the findings of fact, conclusions of law and adjudications in the
Consent Judgment, the admissions of the State Defendants in their Answer and

Motion fo Dismiss this action, the subsequent Order dismissing the State
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Defendants, and the jury verdict and judgment in this case, the Bdard was
precluded from accepting appointment as successor trustee to administer the Trust.
Accordingly, the trial court erred both in its decision to offer appointment as
trustee to the Board and its subsequent appointment of the Board as successor
trustee.
A.  The Trial Court Erred in Appointing the Board as Trustee Given
That the Board’s Purported Interest in the Trust Had Already
Been Judicially Determined and Extinguished
The Board’s purported interest in this Trust has already been judicially
determined: the Board, a necessary party to this action, disclaimed any interest it
may have had as successor trustee, and was dismissed as a party-defendant for that
reason. Governing case law and the law of the case preclude the Board from now
reasserting a right in the Trust. Accordingly, the trial court erred in appointing the
Board as successor trustee.
In a proceeding to terminate a trust, a “trustee” is a necessary party. N.C.
Gen. Stat. § 36C-4-410(b). A “trustee” includes “an original, additional, and
successor trustee, and a cotrustee, whether or not appointed or confirmed by a
court.” N.C. Gen. Stat. § 36C-1-103(22). “A person is a necessary party to an

action when he is so vitally interested in the controversy involved in the action that

a valid judgment cannot be rendered in the action completely and finally

determining the controversy without his presence as a party.” Garrett v. Rose, 236
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N.C. 299, 307, 72 S.E. 2d 843, 848 (1952). See also Wall v. Sneed, 13 N.C. App.

719, 724, 187 S.E.2d 454, 457 (1972) (*Necessary parties are those persons who
have rights which must be ascertained and settled before the rights of the parties to
the suit can be determined.”) (quotations and citations omitted); c¢f. G. Gray

Wilson, North Carolina Civil Procedure, 19-4 (3d ed. 2007) (“A party is not

unnecessary simply because he does not care about the outcome of the lawsuit or
believes as a practical matter that he has nothing to lose whatever the result is.”).
In order to terminate a trust—and thereby determine the rights of all parties to the
trust—a successor frustee must be made a party in order for the court to render a
decision binding on all persons who potentially have an interest in the trust.

For this reason, Appellants joined the Board as a defendant. The Board
answered, admitting several allegations in the Complaint, including paragraph 38,
which alleged in pertinent part:

Because the trust purposes have become impossible or
impracticable, because the North Carolina State Board of
Education may not serve as successor trustee, and in any event
the substitution of the Board of Education would not cure the
impossibility or impracticability, the trust and N.C. Gen. Stat. §
36C-4-410 mandate that the trust property be deeded by The
Hammocks Beach Corporation to the heirs and descendants of
John Hurst and Gertrude Hurst.
(R pp 12, 93).

In the same document, the Board moved to dismiss the Complaint. In

support of its Motion, the Board represented that “[tlhe Consent Judgment
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expunged any interest that the State Board of Education may have had in the
Trust,” including serving as contingent successor trustee. (R p 94). (emphasis
added). On that basis—i.e., that it had no interest as a contingent successor
trustee—it contended it was not a proper party, as it no longer qualified as a
necessary party under N.C. Gen. Stat. § 36C-4-410(b) based on the effect of the
Consent Judgment.

The Board’s rights in the Trust therefore have been judicially determined: it

has none. When not appealed, the Order dismissing the Board with prejudice

became the law of this case. See Bailey v. State, 351 N.C. 440, 445, 526 S.E.2d
657, 661 (2000). In error, the trial court disregarded the law. of the case in
appointing the Board as successor trustee.”

Had the Board claimed an interest in the Trust, it was obligated to respond to
the Complaint, assert its supposed interest, and remain in the case in order to
determine the validity of that purported right. It did the opposite—it admitted that
it had no rights. To allow the Board to now opportunistically disregard its binding

admissions and the judicial process it utilized to gain a dismissal in the first place

4 In fact, this Court has already recognized the Board’s unambiguous disavowal of its
interest in the Trust: “The State expressly renounced its interest in 1987 and again in this
action, wherein the State sought and secured dismissal with prejudice.” Turner 1, 192 N.C. App.
at 68, 664 S.E.2d at 645 (Tyson, J., dissenting) (emphasis added); Id. at 71, 664 S.E.2d at 647
(same). See also Turner II, 363 N.C. at 557, 681 S.E.2d at 772 (noting that, as of 1987, the State
Defendants had advised that the Board had no interest in succeeding HBC as trustee and would
not agree to do so, and “thus moved to be dismissed as parties from the present action”)
{emphasis added).
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subverts the trust termination process and the statutory framework that deems
successor trustees such as the Board necessary parties. The failure of the trial court
to give effect to the finality of the judicial determination dismissing the Board from
this action is error. The January Order appointing the Board as successor trustee
should be reversed.

B. The Board’s Binding Judicial Admissions In This Case Prohibited

It from Accepting Appointment as Trustee and the Trial Court
from Appointing It as Trustee

In binding judicial admissions in this case, the Board unequivocally
disclaimed its interest in serving as successor trustee. Several legal doctrines
prohibited the Board from now taking an inconsistent position to seize control of
the land post-verdict and precluded the trial court from appointing the Board as
successor trustee. This Court should reverse the January Order appointing the
Board as trustee for this reason as well.

The Board admitted in its Answer and Motion to Dismiss that: ““The Consent
Judgment expunged any interest that the State Board of Education may have had
in the Trust.” (R p 94) (emphasis added). This admission alone mandates reversal
of the trial court’s decision to allow the Board to accept trusteeship pursuant to the
very instrument in which the Board clearly admitted it had no interest.

A judicial admission is made for the purpose of removing a fact
or facts from the realm of dispute between litigants. Such an

admission is binding in every sense, absent a showing of fraud,
misrepresentation, undue influence or mutual mistake. Evidence
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offered in denial of the admitted fact should undoubtedly be
rejected. '

Patrick v. Williams, 102 N.C. App. 355, 362, 402 S.E.2d 452, 456 (1991)

(quotations and citation omitted). The Board, like any other litigant, is “bound by
[its] solemn admissions” contained in its answer. Id. As a result, whether the
Board had any interest in the Trust was “no longer the subject of inquiry,” and the

trial court was obligated to enforce the admission as a “substitute[] for legal proof”

of such fact. Chisholm v. Hall, 255 N.C. 374, 377, 121 S.E.2d 726, 729 (1961)
(quotation omitted). As Appellants stated to the trial court during trial (T[VI]
1030:2-1032:10; 1052:7-22; 1054:2-11; 1064:8-16; 1066:25-1067:23), the
judicial admission made it unnecessary for Appellants to offer evidence that the

Board’s interest in the Trust was expunged. See Sorrell v. Sotrell's Farms &

Ranches, Inc., 78 N.C. App. 415, 417, 337 S.E.2d 595, 596 (1985) (noting that

stipulation made it unnecessary to offer evidence concerning matter stipulated).’
In addition to unequivocally admitting the Board’s interest had been

expunged, the Board’s Answer and Motion to Dismiss also admitted the

5 Despite this controlling authority, the trial court explained that its decision to disregard
the Board’s admissions “hinged on the fact there was no evidence in the record from which the
Court — the jury could find that the State of North Carolina had abandoned any interest in the
property . . . There was no evidence in the record about it . . .” (R S pp 681-82; see also R S pp
707-708). The trial judge’s statement, its focus on whether evidence established the Board’s
declination, and the January Order itself illustrate the trial court’s failure to appreciate that an
admission in a pleading has the same effect as a jury finding. Bradley v. Bradley, 697 S.E.2d
422, 427 (N.C. Ct. App. 2010) (“An admission in a pleading has the same effect as a jury
finding, and is conclusive upon the parties and the trial judge.”) (citation omitted).
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allegations in paragraphs 36 and 38 of Appellants’ Complaint. (See R pp 12, 93).
By this afﬁrrnative admission, and its failure to deny the specific allegations of
these paragraphs, see N.C.R.Civ.P. 8(d), the Board admitted the following sentence
from paragraph 38 in Appellants’ Complaint:

Because the trust purposes have become impossible or
impracticable, because the State Board of Education may not
serve as successor trustee, and in any event the substitution
of the Board of Education would not cure the impossibility
or impracticability, the trust and N.C. Gen. Stat. 36C-4-410
mandate that the trust property be deeded by the Hammocks
Beach Corporation to the heirs and descendants of John and
Gertrude Hurst. . . .-

(R p 12) (emphasis added). See Accelerated Framing, Inc. v. Eagle Ridge

Builders, Inc., 701 S.E.2d 280, 283 (N.C. Ct. App. 2010) (explaining that “[flacts
alleged in the complain;c and admitted in the answer are conclusively established by
the admission™) (quotations and citation omitted).

The State Defendants reiterated and relied upon these admissions at the
hearing on their Motion to Dismiss, when the Board’s lawyer, seeking dismissal,
represented to the court that the Board had “no interest in the underlying property,”
and had “disclaimed their interest as a contingent trustee.” (R S pp 493-94). Mr.
Ziko articulated that the Consent Judgment had “dispose[d] of the [Board]’s
interest in this matter,” and his “clients, although named as defendants, have no
interest in how the parties resolve this dispute.” (R S pp 494-95). Having

admitted that it may not serve as successor trustee and sought to “be dismissed as
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parties to the present proceedings™” for that very reason (R p 94), the Board is

bound by that admission now and cannot accept appointment as successor trustee,

See Tate v. Action Moving & Storage, Inc., 95 N.C. App. 541, 545, 383 S.E.2d

229, 232 (1989) (noting that “[a] party is bound by his pleadings . . . He cannot
subsequently take a position contradictory to his pleadings.”). Had the Board
believed that it could serve as successor trustee upon the entry of a judgment
removing HBC, then it would have been incumbent on the Board to remain a party
to the action.

The Board has not, and cannot, make any claim of fraud, misrepresentation,
- undue influence, or mutual mistake related to its admission in its pleadings that its
interest was expunged. The Board is therefore bound by its judicial admissions. It
was error for the trial court to conclude to the contrary.

Even if the Board could somehow overcome its clear and binding judicial
admissions, it is still equitably and judicially estopped from now changing its
position. Equitable estoppel applies

when any one, by his acts, representations, or admissions, or by
his silence when he ought to speak out, intentionally or through
culpable negligence induces another to believe certain facts
exist, and such other rightfully relies and acts on such belief, so
that he will be prejudiced if the former is permitted to deny the

existence of such facts

State Highway Comm’n. v. Thornton, 271 N.C. 227, 240, 156 S.E.2d 248, 258

(1967) (quotations and citations omitted). Here, the Board offensively used its
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admission—that the Consent Judgment expunged its interest in the Trust—to
obtain a dismissal from the action. Appellants reasonably relied on this
representation and admission in not opposing the Board’s motion to dismiss,
leading to the Board’s dismissal with prejudice. (R pp 96—97). Appellants forwent
conducting discovery and presenting evidence concefning the Board’s judicial
admission that .it had no interest in serving as successor trustee, as it reasonably

believed that issue was “removed . .. from the realm of dispute” in the case.

Patrick, 102 N.C. at 362, 402 S.E.2d at 456; see also Holland Group, Inc. v. North

Carolina Dept. of Administration, 130 N.C. App. 721, 726-727, 504 S.E.2d 300,

304-305 (1998). The Board’s admissions and reiteration of that position were
relied upon and relayed to the trial court in subsequent discussion of the court’s
contemplated October Order setting a hearing to tender appointment as successor
trustee to the State. (T[VI] 1089:2-22; T[VII] 1276:16-21). If the Board is
allowed to deny its binding admissions, Appellants’ time, expense and effort in this
litigation for over five years will be wasted, and they will unjustly be denied the
property the jury verdict requires should transfer to them under the settlor’s plan.

The doctrine of equitable estoppel prevents such an unjust maneuver. °

SThe Board has suggested that Appellants could not invoke this estoppel docirine
because, during the course of a two hour closing statement, Appellants’ counsel briefly informed
the jury that, upon HBC’s removal, appointment would be tendered to the Board. Appellants
objected to this tender plan since the Board had previously declined in 1987 and again in its
Answer and Motion to Dismiss. (T pp 1030:2-1032:10; 1052:7-22; 1054:2-11; 1064:8-16;
1066:25-1067:23). When the trial court overruled Appellants, they yielded to the trial court’s
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Judicial estoppel likewise prohibits such cavalier treatment of the judicial
process. Judicial estoppel “prohibit{s] parties from deliberately changing positions
according to the exigencies of the moment” and “generally prevents a party from
prevailing in one phase of a case on an argument and then relying on a

contradictory argument to prevail in another phase.” Whitacre P’ship v. BioSignia,

Inc., 358 N.C. 1, 28, 591 S.E.2d 870, 888 (2004) (quotations and citation omitted).

See also Rand v. Gillette, 199 N.C. 462, 463, 154 S.E. 746, 747 (1930) (“A party is

not permitted to take a position in a subsequent judicial proceeding which conflicts
with a position taken by him in a former judicial proceeding, where the latter
position disadvantages his adversary. . . ). Judicial estoppel generally applies
where: (1) the party’s subsequent position is “clearly inconsistent” with its earlier
position; (2) the party “has succeeded in persuading a court to accept that party’s
earlier position, so that judicial acceptance of an inconsistent position in a later
proceeding might pose a threat to judicial integrity by leading to inconsistent court
determinations or the perception that either the first or the second court was

misled”; and (3) “the party seeking to assert an inconsistent position would derive

decision. At that point, it was appropriate for Appellants’ counsel to accurately explain the
process chosen by the court. This explanation had no impact on the outcome, as the tender
process was not dispositive of the three issues presented to the jury. Further, this explanation did
not negate the relief sought in the Complaint, which was in evidence and the thrust of counsel’s
assertions to the Court and throughout opening statement and closing arguments, that Appellants
sought termination of the trust and reversion of the property to them. (T[I] pp 31:24-32: 1;36:17-
23: 128:24-129:2; 160:12-14; 184:5; 192:7-12).
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an unfair advantage or impose an unfair detriment on the opposing party if not
estopped.” Whitacre, 358 N.C. at 28-29, 591 S.E.2d at 888. (quotation omitted).

For the Board to now attempt to assert an interest in the Trust and contend
that it can serve as successor trustee is completely inconsistent with its position in
the Consent Judgment and, more importantly, with earlier admissions made and
positions asserted in the present litigation. Allowing the Board to now assert a
clearly inconsistent position and accept appointment would lead to inconsistent
court determinations—specifically, (1) that the Board is entitled to dismissal
because its interest as successor trustee was expunged, and (2) that the Board is
entitled to appointment as successor trustee. These two determinations cannot be
reconciled.

Finally, permitting the Board to retract its position will unfairly allow the
Board to benefit from the time, expense, and effort’ borne solely by the Appellants
litigating this case, without granting Appellants the opportunity to challenge the
Board’s newly-asserted interest in the Trust by contesting its Motion to Dismiss,
undertaking discovery on issues pertaining to the Board’s eligibility and ability to
serve as successor trustee, and moving for summary judgment on the issue. Had

the Board remained a party, evidence would have been offered and jury questions

7 In contrast to the discharge of its trusteeship duties, HBC took an aggressive, hands-on
approach to the defense of this action, filing several dispositive motions and steadfastly refusing
to comply with even basic discovery obligations. (See R p 40, R S pp 346, 415 (orders denying
HBC’s serial dismissal motions), R S pp 406-12 (order describing and sanctioning HBC for
repeated discovery abuses and awarding Appellants over $10,000 in attorneys’ fees)).
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proposed to resolve the issue at trial. The Board’s tactics, if allowed, make a
mockery of the solemnity the judicial system demands. The January Order, in
error, disregarded these fundamental principles of fair play, respect for the judicial
process, and the rights of litigants.® The January Order should be reversed.

C. The Trial Court’s Appointment of the Board as Trustee
Contradicts the Jury’s Verdict That the Trust Purposes Are
Impossible or Impracticable

Allowing the Board to accept appointment as trustee also conflicts with the

jury verdict. The jury was asked in Issue 2: “Since 1987, has it become
impossible or impracticable to use the Trust Property and land for the 'purposes
specified by Dr. William Sharpe and his wife in the Deed and Agreement executed
in 1950?77 “Yes,” the jury answered. (R p 120). While the Deed provides that the
Trust property “may be transferred” to the Board to act as trustee, the Board may

accept such transfer only “for the purpose of continuing the trust herein declared.”

(R S p 617; Doc. Ex. p 2) (emphasis added). The jury’s finding of impossibility

® The trial court’s disregard or misapprehension of basic legal principles is illustrated by
remarks made by the judge during trial and post-verdict. (T[VI] 1028:2-5; 1029:20-25; 1030:2-6;
T[Appt] 9:8-25; 11:1-10; 35:11-17; 37:4-6; 38:21-25; 39:1-9; 43:2-5; 51:4-13; 56:1-17; 57:7-25;
71:5; 86:3-23; 90:9-17; 103:9-17; 108:11-19). These remarks suggest an ill-advised and legally
unsupported view that the State is entitled to greater latitude in its litigation tactics and is less
constrained by concerns of judicial admissions, judicial and equitable estoppel, and fair play than
are private litigants. Despite its attempts to excuse its actions by now espousing an alleged public
interest, the State must be held to the same standards as all litigants. This Court should not allow
the Board to pretend that it has not previously disavowed any interest in serving as successor
trustee simply because the State experienced a post-verdict change of heart and decided that it
wishes to obtain this property for purposes clearly inconsistent with the settlor’s intent.
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and impracticability of the Trust purposes was not limited to HBC.” Rather, the
jury found that the purposes are impossible or impracticable in general,
irrespective of who is serving as trustee.

Since the jury hés found Trust’s purposes to be impossible or impracticable;
it would, of course, also be impossible or impracticable for the Board to continue
the Trust for these purposes, as it would be obligated to do under the plain terms of
the Trust. In light of the jury finding, allowing the Board to accept appointment as
successor trustee effectively nullifies the jury’s verdict and constitutes another
instance of reversible error.

The purpose of the Trust was clear: “[t]he Hammocks Beach Project was
never and is not now intended to become a playground for the general public”;
rather, The Hammocks “is primarily for Negro teachers, and its availability for
their use at all times is to be safeguarded with utmost care.” (R S p 622). See

Callaham v. Newsom, 251 N.C. 146, 149, 110 S.E.2d 802, 804 (1959) (“The intent

of one who creates a trust is to be determined by the language he chooses to
convey his thoughts, the purpose he seeks to accomplish, and the situation of the

several parties to or benefited by the trust.”) (citation omitted).

? The decision to pose the question of impossibility or impracticability to the jury in
general terms without regard to the identity of the trustee was deliberate. At the urging of HBC,
the trial court deleted the term “Hammocks Beach Corporation” from the jury question and
instructions and instead chose to make Issue 2 more general. (T{VI] 1073:2-19; 1078:4-1080:9;
T[VI] 1094:19-1095:13; 1232:16~1233:22)
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In the face of this jury verdict and its prior acknowledgements in 1987 and
in this case that the Trust purposes are impossible or impracticable of fulfillment,
the Board (and trial court) are trying to substitute another purpose for that of Dr.
Sharpe. (T[Appt] p 83:22-25). In direct contravention of the settlor’s intent, the
State now plans, over Appellants’ objections, to convert the Trust property to a
park for the general public by having the Board cede management of the property
to the Division of Parks. (See R 134-36, T[Appt] p 32:9-13).

This is impermissible. It is well established that a “trustee has no power to
change the purpose of a charitable trust, for example, to convert a trust to aid

education into one for relief of the poor.” See George G. Bogert, The Law of

Trusts and Trustees, § 393 n.5 (2010) (citing Brown v. Mem'l Nat'l Héme Found.,
329 P.2d 118 (Cal. Dist. Ct. App. 1958) (superseded by statute on other grounds),
explaining that a “corporation to which property has been conveyed for named
charitable purposes has no power to change the purposes of the trust by an
amendment to its charter or by-laws™). Notably, the Consent Judgment entered in
1987 did not attempt to alter the Trust purposes, as the parties and the court
correctly recognized that these purposes could not be amended from the settlor’s
original intent.

It simply is not credible for the Board to now argue that appointing it to

serve as successor trustee would further the settlor’s intent. The settlor’s intent
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was to provide a recreational area for underserved African-Americans. The settlor
did not state any general charitable intent to the public, the State of North Carolina,
or even the Board. Neither the Board nor the trial court is authorized to alter the
Trust purposes to further policy objectives of expanding the state’s parks system or
for any other purpose outside that envisioned by the settlor. In effect, the Board
advocated, and the trial court applied, the cy pres doctrine. This too was error.

In limited circumstances, N.C. Gen. Stat. § 36A-53 gives “the courts the

power to apply the ¢y pres doctrine to charitable trusts.” See YWCA v. Morgan,

281 N.C. 485, 489, 189 S.E.2d 169, 171 (1972). The doctrine allows a court, in the
event that the “purpose set forth in a charitable trust becomes impossible, illegal or
impracticable,” to redirect the bequest to “a purpose as near as possible to that
originally selected” by the settlor. Id. However, “the statute applies only when
three conditions have been met: (1) the testator manifested a general charitable
intent; (2) the trust has become illegal, impossible, or impracticable; (3) the testator
has not provided for an alternative disposition if the trust fails.” Id. The cy pres
doctrine is inapplicable here, however, because conditions (1) and (3) are not
present. The settlor, Dr. Sharpe, had specific charitable purposes that he intended
to accomplish—"“a vacation and assembly facility for the Negro teachers of North
Carolina” (R S p 622); the Trust does not manifest a generable charitable ntent—

to the contrary, “[t]he Hammocks Beach Project was never and is not now intended
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to become a playground for the general public.” (R S p 622). Condition (3) is
likewise unsatisfied, as Dr. Sharpe provided for an alternate disposition if the Trust
fails: the transfer of the beach property to his heirs and the mainland property to

the Hurst heirs. See Wilson v. First Presbyterian Church, 284 N.C. 284, 200

S.E.2d 769 (1973) (where will creating trust c.ontained a residuary clause and
testatrix’s specific and limited charitable intent could not be fuiﬁlled, the cy pres
doctrine had no application and the residuary devisee was entitled to receive the
trust property).

The Board acknowledged as much in 2007 at the hearing on its Motion to
Dismiss when its attorney, Mr. Ziko, explained to the court that “this is not an
appropriate action for a [cy pres] action, because, in fact, the trust provided for
distribution of the — of the trust assets to — to residual beneficiaries.” (R S p 494).
And because the settlor provided an alternate process should the trust fail, Mr. Ziko
acknowledged that “it’s not appropriate for the Attorney General to be involved in,
because the Court cannot [cy pres] this trust and direct it to another charitable
purpose, because there were contingent residual individuals identified in the trust.”
(R S pp 494-95). For that reason, again, Mr. Ziko reiterated that his “clients,
although named as defendants, have no interest in how the parties resolve this
dispute.” (R S p 495). Given the admissions and statements in the State

Defendants’ Answer and Motion to Dismiss, amplified by these statements, this
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Court should not condone the Board’s attempt to seize the property now, thus
thwarting Dr. Sharpe’s expréssed intent—as acknowledged by the Board—that the
Trust property be conveyed to the heirs under these circumstances.

In entering the January Order appointing the Board, the trial court was
dismissive of the clear alternative distribution mandated by the settlor (T[Appt] p
57). Because the January Order impermissibly substituted the judgment of the trial
court and the Board for the clearly stated alternative disposition plan of the settlor,
this Order should be reversed.

D. The Board Was Collaterally Estopped by the 1987 Consent
Judgment from Accepting Appointment as Trustee

Even without the Board’s admissions in this case, as a matter of law the
Consent Judgment expunged any interest the Board had in the Trust, and the Board
is collaterally estopped from claiming otherwise. Accordingly, the trial court erred
in appointing the Board as successor trustee on this basis as well.

The four elements of collateral estoppel are (1) a prior suit resulting in a
final judgment on the merits; (2) identical issues involved; (3) the issue was
actually litigated in the prior suit and necessary to the judgment; and (4) the issue

was actually determined. Thomas M. Mcinnis & Assocs., Inc. v. Hall, 318 N.C.

421, 429, 349 S.E.2d 552, 557 (1986). A consent judgment is a final judgment on

the merits for purposes of res judicata and collateral estoppel. E.g., NationsBank

of N.C. v. Am. Doubloon Corp., 125 N.C. App. 494, 504, 481 S.E.2d 387, 393
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(1997). In the prior 1987 action culminating in the Consent Judgment, the
defendants—Appellants here—sought a termination of the trust, just as they do in
the instant litigation. .Further, the relative interests of the parties in the Trust were
actually litigated and established in the Consent Judgment. The Board was made a
party to the action; the issue of the interest of the Board was unequivocally
determined. The court clearly found that “[the Board’s] members have disclaimed
any interest in the Board’s serving as trustee or otherwise attempting to adapt the
property to the stated purposes of the trust” and “[t]he Attorney General has
advised the Court that the [Board has] no interest in succeeding [HBC] and would
not agree to do so.” (R pp 25, 27). The Board is collaterally estopped from
asserting otherwise.

Res judicata likewise precludes the Board from strategically switching its
position. “[A] consent judgment is res judicata as between the parties upon all

matters embraced therein.” McLeod v. McLeod, 266 N.C. 144, 153, 146 S.E.2d 65,

71 (1966). Res judicata bars the Board “from relitigating a second action identical
to the first where a court of competent jurisdiction has already rendered a final

judgment on the merits.” Wilson v. Watson, 136 N.C. App. 500, 502, 524 S.E.2d

812, 813 (2000). As the Consent Judgment—a final judgment on the merits

involving identical parties, Appellants and the Board—has already determined that
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the Board has no interest in the Trust, the Board is precluded from taking a
contrary position in this litigation. |

The decision of the trial court allowing the Board to accept appointment as
trustee despite the clear effect of the Consent Judgment thus constitutes reversible
error under doctrines of collateral estoppel and res judicata. The Board’s
perversion of these court proceedings to attempt an uncompensated seizure of
property is not made righteous—or legal—simply because it intends to use the land
as a park. This Court should reverse the trial court’s January Order appointing the

Board as trustee.

III. THE TRIAL COURT ERRED IN REFUSING TO ALLOW
APPELLANTS TO PURSUE POST-JUDGMENT DISCOVERY
REGARDING THE BOARD’S REPRESENTATION THAT IT
WOULD NOT AND COULD NOT ACCEPT TENDER OF
APPOINTMENT AS TRUSTEE TO THE TRUST
The discovery sought by Appellants would not have been necessary had the

trial court correctly concluded that the Board was precluded from serving as

trustee. However, when the trial court tendered appointment and the Board
signaled its intent to change its position and accept appointment as trustee, the

Board’s ability to serve, as well as its previous representations to the contrary,

became relevant to the trial court’s determination of whether the Board could and

should actually be appointed. Because it was relevant to this determination by the

trial court, it became a proper basis for discovery. See N.C. Gen. Stat. § 1A-1,
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N.C.R.Civ.P. 26 (test for discovery relevancy is whether requests “reasonably
calculated to lead to the discovery of admissible evidence). However, the trial
court denied Appellants the opportunity to conduct any discovery on this issue,
opting instead to appoint the Board as trustee on a cold record despite Appellants’
specific challenges to the Board’s suitability as trustee. (See R pp 192-206; R S pp
457-543).

The trial court’s decision to ignore this potential information indicates its
intent to appoint the Board as trustee, regardless of whether the Board was eligible
to serve or could serve in compliance with the settlor’s intentions. The trial court’s
decision to deny Appellants’ request to conduct discovery and to rule without the
benefit of this discovery also shows a manifest lack of reason and an abuse of
discretion. The trial court’s decision should be reversed.

CONCLUSION

If not corrected, the January Order will do gross injustice to Appellants. The
Order appointing the Board as successor trustee was wrong. This Court should
reverse the trial court’s Order appointing the Board as trustee and remand this case
for entry of an Order by the trial court distributing the property consistent with the

Trust terms.
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" NOHFH CaHOLINAY
ORSLOM COUNTY:

The foregoing certifionte of 3idney Liebermen, J. E.. frexler And L. H. Jobo, &
Botery Pvblle of King Co, N, Y, Onslow snd Wake Oounty, fa adjudged to we correo%
end sufficient, Let the ipatrumeant together with certlficates .pe reglatered.

aitnesd my bang sbd geal tnls fthe 22 day of Feptember, 1950,
. Fora *, Pnillipa, Asat. vlerk Superior Uourt,
- Filed for registxation Bt 1L o'olook A,M, Jeptemver 22, 1950, and duly Tecorded
Soegkembex, 1350, . ‘

ldred M, ‘fnomes

. l..(i E gister of. Deeda,
H‘l‘H‘Hi‘Hﬂ‘H#ﬁﬂﬂfﬁ%ﬁﬂ#ﬁﬂﬁﬂ#%Hﬁﬂgfgﬂgﬁfg R PR PR
-7, WILLIXI 9HAKES Ann WEFE a

' [y
_THE BAIUOUKS. BEAUS vORMOHATION? INU.

HORTH GA:OLINA
ON3LOW OUTHTY: .

) THIS DEED, wmade tola 10th day of -'H;gmt, 1350, by Dr. Williem Suerpe and wife,
lirg, Jomephine W. Sturpe of tas City of New York, dvete of Wew York, pariles of the
tirst pert, to Tne Hamnocra Beaon Ocrporatian, Ine, & corperafion arganized and

M i

ey £ en11

£

" mt page &9, Reglstry of Deeds of Onslow Gounty,

~“the Beginning, Boing the lmnd granted {0 Twker H, Heady by the 3tate of North

exioting waider und by virtue of the laws of the Ftate of North Cazolina, with 1w
principsl office angd place of buginesa In theClty of Releigh, Party of the second

part! .

WITHE3SETH, Tnat the czid paxtles of the firsy part, for Bod in-conmaidersiion
of the gun of One (§1) /dollar end other geod and veluable considerstions o tnem

paid by the partles or tae patond part, the reoeint of which is hereby mclnowledged |

Gave bargained and sold and by these presents do heTeby give, grent, bargaln, sell
and convey 40 ih2 party of the acoond pRry, the hereinm after tracts or parcels of-
Jand 4o be held in froat for recreational anda educational purpodes for tne wap sad
penefit of toe members oF Tne North (srelina Teachors Asgcoiation, Ino, and auch
otnera en are provided for in. the Charter of the Hewmooks Beach Yorporationm, Ing.,
+he game belng more pArticularty described 23 follozg: . . -

FIH3T tRACTS Beginning &t the he:ad of Spariam Oreek in the Foater line,’and
rupning thence North 24-1/4% Weat 75 poles tc the Hsmmeeks Road; thence continuing
the game course north ZH-i/4 ¥est 9b poles ip Halls Creek; thence dt11l continuing
Tho Sgme couwrse nortb 24 14 West 131 poies )0 links 0 4he Smith Avenue Aoadj thence
wilta the Smite dyenuz Foad HortH no degrees 30 Weat I polen o a Bridgs on toe
Smith hyenue foad; thence Jousn 74 West 96 poles 10 1inks to a coTner of the oid
Morton lmnd And toe 3tanley lanos; $rence south §-1/2 West 130 poles 10 a etake In

. tne alge of tne pata ana A marked oaky taencs south S-3/U Weat 67172 poles to a
pine-in Turtle Hole Creck; tpence dorn wna with the run of Turtle Hole Ureek to Hells
Cxeek; thence down ang w1wp Halla Oreek to Queens Yreek, Bt Yalte's Polunt; thenoa,
with Queens Greek to 3nelly Point; toence witn the snore to toe mouth of Ephviens
CreeX; tnsnoe Up dnpa wiin Iphrien Grdek to the Beglnning, being Lhe gama lenda convey
ed by Jom F, Lurrill et ala to idisgouria A, Jmitn 8s will appeax from deed recoxdsd
in Hook 48, at page 328, ana by A. O. Huggine, Vommigeioner to Ulggourvin A, duith, e
will apperx frop deed recorded in Book #8, at pege 364, And from 9, A, Sjerling,
Gominggoner to P, B, 3mltn 28 will appear from Desd Yeeorded im Book 203, at page
38, kmown as the Hanmocks, .

. 3EQOYD THAOT: A tTemt of Bnd conthining 145 acres, more ox less, lying andg
peing in the Jounty of Unslow, on ihe statward end of Bear Bagke, 8djoining the
l2nds or Levi Nuwbola, Beginning st a Bnell Rosd on the South siaé of Boad Oreck}
toence Sough to Hewoola's corner, a nolly, and passing seid holly, a%ill aputh
195 poleg witn ¥ewbold®™s line o zne beasn; shenoce along the Jee dnore ¥, 3% eost
1560 poles to the moutoe of White DAx River; whence wp snld river o the moutn of Bomj
Creek; thence up Boat Creck to tne Bepinnleg. .

fHIED TRAST: Jgjolning the lencs of H. D, Heady ead others end kaown s 4ae Levs
Newnold patent convaining 100 aores, more or lesa, and being the sawe fract of land
Exanted by the Ftate of Hortn Curoline to Levi Newbold, recorded in Grant Book Mo.2

FOURTHE TRAGTS BEGINNING &% the soutnwent corner of tha H U, Heady patent at a
stake on ioe seashore Bnd runs along ostid patont line noxth ¥ degrees shad 45 poles
to B ptoke in sald llne; thence nouth 76 degrees West 120 poles toc & atake; thence
south 3 degrees Weat 46 polea to the gsessporas; themce north 76 east 120 pelea fo

varoling, containing 35

acred, des YEecord of Lend Granta®, pege.103, Regletry of
Deegn af Onslow Yowmity. . .
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FIFTA 3BA0T: BEGINnING at horinwegt oorner or Apram Hsadows patent aa thé Bunks
Uneaney Bng rima wlth endd putent lina Jouta 30 degrees sast BO poles to the 8 £RE00TH
thenoe along the gesapores gonta €3 neyrees west 200 polea; themas noTth 30 dogreed

Twest B0 peled to tha Btnks Onennel ana with wald Channel io tne Beginning, eonvaining
100 acres, 3es grunt from 3tate or North Uatoline to John Rigge, Urant Book 2 av
Page 210, Reglstry or Desds oy Oustew County,

IIXTH FRACT: Lying on' Bear Bank Beginning at wi= norviwes® corner of John
Higge pateny on tna Banky Ciaomnel Enc runs witn said pRTent line Youwtk 30 degrees -
a0t 60 poles to the ackeaore; henos 8lonyg’ the gerspore souch §3 degrees west 1bO-
pPoles to Sear Inlet; wiencs witn tas Jownd or Hanis Opannel $o tos Jeginning, .
congaining 55 dores. Sée grunt from State or Nortn Uarolina $o isn Rigegs, in Crimd
Pock 2, at prge 212, Reglatry of Jeeds of Opslow Younty,

FEVENTH TRACY! Deginning 2% tne nortawest oorner or domn Rigge pateht on tne |
Banks Cosnnal eno Tang with geid Pateny Lline Jouta 30 degrees emst SO poles 1o ins
" Bemdnore; tnence nfopg tns BEG9NOTE BOULL 53 degress west 10 poles to Bedr Inlet;
FOENCS Wit the sound or Benks Coennel to the Beginaing, containing 65 acres, Sae
ETEnt from Itate of Mortd Cerolina to ish Miggs in Grunt Hosk 2 at page 212, Reglutry
OF Yesds of Unalow Counsy, : .

ETUdTH TAOT: BLUINNINE ot Levi Newpolal

8 HouTleeq L:Drn;-il‘; taence Jouth 51
weat 200 poles near, & Dupk Pong;

taence norta 3O weat 0 polea to tae Menke Cninnel}

rasnce &lomp the Cntnnel douta B4 e2st 200 poifs to emid nerpaldld coyner; thedicn
uongsni_'s line 3oww O eest B0 pdles to tae Beginning, referenve to Yrent toox § 2
pogs 62, .

S DPRASTY  Lying ana being in Ywansboro Townanip, Onglow Oounty, Hortn
Crxoling, Bdjointpg the lends of ApTan HeedoWs snd otoers, snd being the sewe traot
ol 4 granted by the Staté of North Cuxrolina to Levi Yewbald, Tecordsd ihGrant
Book Number 2, paga &3, Regisiry of Dsods of Onslow Boanty.

© W TRUST ANy OORFIDESCE thag tha esid Hewmpers Beasp c‘orporatinn', Ine, snall
ToTeveX hold tae property &nd Jend berein conveyed ror reoreationsl sna educetionnl
purposa to ihe vee Bnd beneflt of tne members of Tae Worth Cprolina Penshoxs Adsooist

fon, Inc, and suon others ks erg provided for in the OnaTter of Tas dammocks Beach
“Yorperusion, Ine,

It I3 PURTJa PAOVIDED AND DIRsGTED by the sald grantors, pariles of the fira¢
pustpthat A of any tine In tne future 1% Docomes Lapossible or Impractical to we
e2ld propexty End lend for the we 208 Marein.apesifisd end 4f guch impogsibility or
lupractlcebility shall have baen deolared to exlet by & vote of tne Hujority of ths
directors of tae FEmamocke Besoa Carporatien, Ine,, tue Droparty conveyed hersin ey
be trenaferrsd to Tha Hortn Gqroline $inve Board of Education, te be actd in trust
TOX the pufpoge hemeln ast forin, 2nd if the North Caroline Jtzte Board of Education
shall refudg to acespt sush propsrty {oY toe purnose of oentinuing the truwst kerein
deciured, all of taoe PToparty herein conveyed shali be desded by Baid Hammockas Bench
Corporakion, Ing, to Dr. Willlzm Jiherpe, nie heirs and descendants and to Jotn
Hurst and Gertrude Hurat, thelr heirs snd degcendunta; Tne Hurst femily shell have
the geinland proparty ang the Jaarpe Fauily shatl have the beach Property;

4#nd tne sala Gransora, for themselves, thelr neirs hersoy ngree to and wita tae
S2id poarty or the gecand pért, Grantea aforesaid, todt in the evont it becomes neo-
e2qExy for fne property hereln deseribed to be reoanvéyed to the.sald Oruntord peroth
oY tue neiza of maid Grantors, thy wiey do hereby covenant 8na agrse that they will ;o
cuume 40 De mhdo by & vompstent resltor femilios with bulsding ang paterial 4 just snd
“falr 2oprasial of the buildings looated zng conatruated on auid property nervby .
ebnveyed and will POy te e party of tne second port ansn valua ror said dbwllolngs -
as ‘iﬂy 'bf declired to exiat at tae time of tne Teconveyenca to the geld granvers, or
shdiy neirs, ’ .

' HOBEVER, \t ig spealfically onderatood End ngresd by and between tae prantors
and greptee ﬁe_rem thav tne sutd groators End taeir heirs

caildrén end grandepildtren gquuly bave toe xignt of in gIee:

whtnever tney desire, and suall fursher nave the o

8aid land, togetber witn tnelr onilidren ana grandchlloren
eent of thege rignta, nowever ayg pronisited;

STARTOY heérein Tederves for tnemeslves, their
nedre Jointly with Jobn Murst and Gartruge fare g, thalr children zZng grandenildreny
the farming Tigats ¢o tnat oolong area as by survey of tae maln}and west of &
srraigh line formed by the fuliey just emst of the bip otk tree and along tha fencs
norsh of the big bara, tv tis femcs oy the ¥ent sontlnuinge with tne fenoe ot the wmip
g&te &pg entry nortn to the end of tae property sleng tne Foater ldhe and Fphriam's
Crack, being asproximetely 100 beres, apre or 1e88 ta ba wed by the Johrp snd Buret
fawilles, their eailaren and grandenilaren for oeir owa perountl income from faxme
ing ena stock r&‘.lamg pirposes, alao the cleared yea ag by survey oy apozinately
TEn Rcred dlong the Wudt aide of the adjecent road to Iwanaborg ¥heTe wme {obavgo
barny and sewmills are now aitvated; tne eald Joon Huvst ana wife Gertrude Hurgt,
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tnetr childted ana andehildren satll further bAve tne exolusive Tight to the wse
and -beneflt ana itne benefit dr thelr femily, the howse in which they now live, ine
gtuding ten norea of land surrowding the deme; it ia further undexstood that Dr,
Filliem Jparpe and his hetre shell hove the we and benefit ¢f the Smarp heme pleps
located on the mainlend of soid property, Inoluding five ecrod of land surrounding
the eemoa; there is alse regerved for by, Wiltlam Sharp @nd his heire B bowmgalow
wplen 16 on e bedoa incluwding five bexez of lanp surrownding the eeme;

Tl I3 AL3O RedVED ANl EXQ¥PTED from this conveysnce the crop 0f trses
of the.betien properiy {Bogua End of tho Beach) fox & dimtance apprexinately ones
walf of A mlle to tne eite-of proposed lmroh Koad to Mzinlond and of the entirs

- moinland properiy of woed-londs oonsidting oFf apiroximntely 350 esores for the we
ot tne 3barpa and Burat femillew, their ohildredn and grandohildven o twenty
.yenra. from dats of thie Heed, to be used énd sold by them for lumber wnen nseded
by trne Hamsocks Deuch Corpormzion, Ino, and only sold to outeldsrs 1f the Hammooks
Ber¢h “orporation, In¢, dOE3 not need ine pame; end it 1z sgroed that no trosg
8oell be out for liumber purpoeee if they ure lese then tRelve incney in diameter
A% xnwa helgat, and dueh trece, 83 &re- cut vnall be repltced by the Sharp &ng A
Hurst fentlies wita young trecs epcording to wmodern- rorestry metnods;

IT I3 FUMTHER WiEHSTOQD AN ACREED that tne sherp nnd Huzst familied will
dagume and pay texes on all of soid property which ig reserved for their uge and
as a condition precedent to tnls corayance; it lg undergtood and kgreed batreeg
the Urantors ond Grantes that the antire property kno¥n &g the Hummookd cohvayed
cer2in iz never to be s¢ld or mortgoaged by the grantoe, except thot it i3 wnder—
dtood By the grantor taav tne Property descrided herein aey be transferred to $he
Forth Carelina Jtuie Board of Zducaticn for toe purpome of carrying out she tming
sef forth hierein, or conveyed to Yr, Wilifem Sharpe, kis heirs. and descndents and
to Jomn Hurst end Oertrude huwt, their heirsend degendants =g ntated sbove,

. It 1s furtney understood and 2greed tnat toe (rantors hersin, 1T they desirs
may, witn tae approval eof the Board of Directors of Tne Hemoucks Beaoh Yorperatlon,
Inc, eclect and set asida & t£Bo% of one half to.one more from tne iind herein
descxrived 10 be wsed for a cemetery or burlal site for themselves, thelT heirs

apd for Jom Hurst, his femily and heirs;

TC BAVE AHD TC HOLD thé above desoribed Iand 40 the gaid Hommocks Hesach
Lorgporatios, Ino, party ot the secodd part, in fee aimple, for recreatfonal and
educktional purpodes for the use and benefit of the North Cprolinm Teachera Asgiee
iatien, Ino, =nd guch Others, os ore provided for in the ChETter of the Hamumogks

Beren “ozporatiom, Ine,

fnd’tne gaid partles of tne first part, go for themselves, ineir heirs,
gzecutors, eduinigirators, coven2ns %0 und ¥itx she weid party of tae seoond pard,
Tne Hamwockd Hewen Vorporavion, Inc. toitt they ere selzad of gaid preniges in . fas
2nd bave B right to convey the same in fee simple] and that the sama 19 free Bnd
cleer frost all encumbrances; 8nd that they WAL wexrand and defend tho t1tla here—

in conveyed Rgalrst the l2wful claima 6f all persons whomsgever,

IN TEITISONY WHEWKOF, the seld pariles or the first pert have hereunto zat
tseir penda end seald, thls &th day of 3eptemver, 1950, .

Lr, William Snarps (Jeml) )
' . Mrs, Josephine W, Sherpe (deal)

ITATE OF FEM YoRK -

GGUATY OF KIUG, . |

. 1, dianey Lisberman, a HotaTy Publio- in and for the Dbove nomad 3tave mnd
Vounty do certify that befors ms personally appeared Anis day Dxr, Witlism Shaype
ond wife dra, Jesepnine W, sharpe, wno noknowledged the dua sxeaution of the
foregoing instruwent for tne purpose tnerein expressed, .

Hitness my hsna ead Hosarial deal, this Gth dey of Septemder, 1350,
. . 2 Sidnhey Lieberaen, Hotary Publie,

H, P. 3Jeea

¥
Yy cou,exp! 3/30/52 . s

HORTH OAHGLINA;
O¥3LOT CUUNTY:
The foregoing certifionte of Sidney Liebermin Notary Publio of King Opunty,

¥, ¥, is rajudped o be oorfect and guifftolent, liat the loptrument togetner vitﬁ
carftifitates bs regiatered, -
« Wiineas my bang mnd seal fola toe 22 gy of Septenber, 1950, i
Nora B, Phillipa, Kgst, Clerk Superipr Yourt,
Filed for regisirstion at 11 o'clocx A K, deptember 23, 1950, ond duly recorded

Jgptenber 22, 1950. \ .
Hildred H, Tnoumas, Regiwtsr.of Deeds,
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oR, WELLTAS SHARPS AHDTIFS L
Tl RALIOKS BrlCH OURPOXATIONT INC, . / “gl
JOMI HMAT AD TLFE, . L e
s

HORTA AROLINA
WAKE QUUHTYS -
THIS AGUSEMENT, mads t4f8 & day of Jeptenber by end betwesn Drt, Willlan

Sharpe and vife, Hzw, Josephime ¥, Sherpa of the Siats of Few Tork, Gliy of Mew
tiss of dtne firat par®; Tas Hommoeis Beach Vorporation, Inec., & corporn-

fork, par

atlon srgenizad Rpd sxiating uwnder end by vixtos of tne laws of the 3iats of North
Sarolina, witn Atg principal offica and place of hwminess in tne Fify of Raleighk,
paxrty of ihe gsoond pert: John Xurs¢ and wifte, Gartrude Hurat of Onslow Sounty,

North Garolina, parties of the tnizd paxt:

WItN:S4EYH: That Wherees, tne parties of the flrat parh by Deed dated the
104k dey of August, 1950, bave conveyed to the Heamocks Bemch Corporzsion, Ino.,
party of the second part, certaln propexty lcoated in Opslow dounty, Noxth Opzoiina
to he peld in trusy for recreetional snd Bduckilonal purpsoées for the wse and
bemeffy of the meabers of The Noxth Caroline Tedckhara Jerocimtion, Ino. and such
othera 23 are provided for in the Choz4ir of the Hawmodka Beach Corporation, Ind,,
angd Tasreas, - fus parbies of tne fixet part, more twan thiriy years ego Durocnesad
chid pzoperty end htve bRd zm tknants in cherge of afrid property Jolm Burs¥ end
hig wife, Gartrude Hursty and waerees, beokuse of tae Ioyaliy sad faithiulnesa 30
the poxrties of the firet pard there bhrs grom’a mufuel friendsnip betweea the sadd

+ parties of fhe firat pard and Jomm Hura & and wife, Gerirude Hurst] smd whereas,
the sald perty of tne first part, Dr, "'Willlam 3narpa, discusoed wisn Jokn snd
Cextride Hurdt the proposition of making & devise %o them of sll of sald Iapd, and
t gald Gertruda Hurst naving 2+ one tims been & publia school teaoher {m North
carolina reallzed fne beneilt thas mlghb scosue to 81) tme teashera of the State
tnd oftneras ed provided in $ne Uhar{er of ine Hamwooks Peaoh Vorporatiom, Ime., by LIt
the ve of gald Jand, ind requested tae asid Dr, Ti1liem 3herpe to give aXk of ths
said progexty 4o she tez2entyd eikl Othexs es provided in the Cherter of the Hemmocke '|
Beaon Vorpsration, Iad,; and waeraes, sald pariies of the Yirat part desire fo . -
oave t}a Babd Iphn Hurat ead wifs, Gertrude Huma4, their ohildren 2nd grand.ohildre; s
remain on said property oonveyed $o 4n3 Hsmmopks Beioh Usrporation Ipo,, znd: enfoy
the fruite wolch hav® ooms &y e.reanlt of thelir work, &nd the work of thelr father .
and mwother, end may have continuows employnent on safd property witn tne Hammocks
Beacn Uprporation, Ino,, 28 long &3 ihey deaire and fhelr oapabilities will permit
them to perfoTm the servioes vhich ney be netded on said proverty by the Henmooks

Beaca Vorperation, Ino, . .
The sald parties cerefo do conwdot and agreg 29 7ollown? That in conmgider.
atloa of the premiges and furvher [n comsideration o tne mum of One {$1,00)
Lollar 1n nana paid ta the party of ta® gepond pext by ine prrifed of toe firot
parf, and-in further copsideration of the chawvliable and generows apirit of the
pantiey of the firs¢ pert and partles of the third pers, the maid pkriies of the
* gecond part fo contwrsot and egree to end wita the periled of the first and thivd :
part as follews: .
. 3, Mat it iz mmaerstood and agreed that fhe propexty conveysd fo fnz "
Heimndors Yeach Coxperasiom, Ine,,, graates by Ir, Hijliem sharpe, granior, g pever R
o be morfgaged or gold by the cks Beeon Vorporasion, Ino, except ks, stalted
in the daed; tag said property muy be comveysd %o tne Norih Carolina dtate Borad
of-Zducailon, for $ne purpose of continuing the trtst tereby oreated, or re-conveyed
to Dr, Willisg 3parpe, nia hetrs gna descendants and Yo Jobn Herad, bis nelrs ond
negoensinty, .
2. That in.the developiens-of tha property kunown m The Hummocka Beech Vorpoma
atlon, :En¢, toe first main bullding ereoted vill be nemed KGexirude ¥, Hurst Hadan,
and {2 gecond faporfant bullding guell-be namad the¥Jesephine ¥: Sharpé Hell®, '

[

LIRS,

v
PO IR

3o Tt g fortuer agreed by snd between tha perties oF the fizst phrt and wacty
9L the second pard, thay Jomn Hurs#, Cerixude Hursé, tasir epildren and grandendldreha '
.2oRll ba permlited 40 Jive on end hare the we of ihe méinland in fhe aréa whers
thelr hgne fw aom located, ks siown on mep &nd géi- forth in the deed of conteyenss, §

Jo Teat the Hawocks Befon Vorporstlon, Ino,, psriy of the second pard will
sitply To work on Eaid projeds Yoe members of tae Humit fomily, their children dnd-
grapachildren in my cipacify for wiloh thelir sbilitles would be satigfactory &o
the Boerd of lHresiors, ond toiut thers will be no 'oatside’ labor epployed unless
the Board of Direotors desms 1% Necessiry, -

. [ B
5. Tne party of the seoend pert further agreaq and hereby zives £o the
Hurat family ang $helr hefrs, the exolmaive Tight to operste on the land reserved
for their was 4 geperal wtore for Fupply +he delly wentd and nesds of ios zuenta of

toe project.
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6. It lg rurther stipulfted ond agresd thnt tad Snarpa Family, teeir cnildren
ond grandenlldren mey have e vas of fae blg powra on toe meinlend End its 2djecen
Rree 23 Dy suryey and 8y g¢% fo74h in the Heed of Comveyance, They shall furtner ha
the Tigat to live In 8nda uee ‘tae bungaliw on ineleastern md of tie bemca propeziy
end the adjoining area or Yivd muercs, ks weil Bs the vas of the entire mairlang end
betch proper{y for recreation, hunting and iffshing, tnd the Shavpe Bnd Huret faniil
mey further use tos property fox grazing ¢helr Iives{ookwhed such wee doss 't
interfere with the activities or tme project,

Te It 15 further agreed betwaesm %11 @f tho parties to tobd sgreement that the
heln xo2d ‘on glaild properdy 29, 8newn’on map recentiy malfs, gnall be opened for we
&nd w111 be extendsd mlong the fence from beside tna big barn down to the snoye®
Irent BY the aite of fne old cotton gin, the futurs site for tne wnarf and entragjed
- 10 tne bridge t0 be consitrwdted Berces tna inlund waterway, Juid road skall be repd
open for wsa of the guests &€ the-Heamocks Beaon Corporaticn, Ime, faa its mexbers,
,ne Sberve end Hursd Femilies waeix oaildren snd prandenfldren,

It is alse mndersicod ewd agreed thit the Bhavpe ond Hursd fanmllifes gaedsd
cbildren &nd, grandcrdldren shall have tac xighk 46 own eng fo operate for the vsa
brd convenionce of the profect end gueats of ine projwot, one oF mpoTE pessenger
end freight beafs, the aams =y be docked &t sucn plesd OF plesea on the weters of 1
majnlznd or the hesch as zay be g2sired,

ihg patles o tho first xnd pastieg or tae inifd part alao’sgres frat any
dlaputes whioh may.srise between tne members of the Hwret family over tneir right .
th ure tne lzpd get helige for inekr use Pngd fheir Tipntd under the conveysnoe made
by Ir, Willsan 3bbzpd, o the: Haesocks Beach Oodporztion; Ine., shell ba. submitied

0 the members of the Sherp: feiily foz axbiyzatien,

I WLINSS FHERZOF, t}ﬁéz pafd pariles. kave nsveto get thelr hAnds spd seals ths
day and year rirag above writhen 7

Ir. Williem Shespe {3eq1)
. N My, Jesepalae W, Sberpe pgeal)
! ' Joun n, Hupat 3zal

.- Gextruge: F, Huraf - Seal
ATTEITE F, . Seabrook, Jdecdefary, Hanmo'ckn Beeoh Vorperation, Inme,
. By Hapold b, Trigg , President,
Jorporate Jeal, .

87402 OP S¥ vORY,
COMYY OF KENT, . '

I, Bidoéy Liehermbs,. e Nerezy Publle in-end Tor the soove named 2iate and
Uonnty de hemsby gerilfy dhut bofoze he psxsenally eppeerad-bufs day Dr, William
Shatpa and widfe Mow, Josbpitoo W, dharpe who ackponledged dde due exscution of the
ioregoing inatowment for ina purbése- fNereln arpusased, -

Titness my hend and Notevdad, Ss=d tole 6 day of Sephember, 1950, .- .
. 3, . - -
. to. , .Sldney Lieberupn, Notary Fubifo,
. P, dead . @ .
Xy oomcenp 3730452 .

HOESE CAROLENA: - - L S

ONIERT CUUNTY ol N .
I, 5. E. 'rrezle;‘e -3 mota:y--rr'.'ih!:io in. and for tos sBiove named 3tate aad Gounty,

d¢ herehy dertify that before-zia ﬁxsenany appeared tnla day John Buret Bnd =ifa -
Geriruce Nurat, whd moinowledgod the due sxequvlon of the foregeing instrumint Tor

the purpeda ikereln expreged,
Witness my hagd and Fetarial Seal thle 14 day of September, 1550,

' ot J. ¥, fresier, Fotexy Panlip,

Ho P, Ses) :
Uy oom,axpy Uot, 12, i%51,

HORTH CaROLINAR

WAKE GUUNTT: . : - .
Toiz 15th dey of Jepiéubar, 1950, personally cama bafors me J. Y. Jeabrook, whe
beirg by we duly evern, seyg:that ne Ifloym tee conmsn seal of The Hmmooks Beach
Oozpozation, Ino. ood dofiainted wita ¥, h, Trige, wno I8 prosident OF the ooza
poratien fma fAiy ha, wa sxid J, ¥, Juebrook 1s Jeetatary of the sald cerporation,
end #ax the aaid Preqldeat aien tue foTegeing iostrusent f0d esw toe gald common
ekl of 38id corppyition aifixed to safs ipatrumeny by said president end that ha the
28l J. W, Seabrook’sined nif nbme in attestblfon of tuo exsqutisn of sald imatyue
ment in toe presemce of FEld-Plegicént of sedd ediperationy ,

"+ iiness my Hand sd sead +4lc 156h dey of Jeptemper, N
. i : 5 L He Jobey ! prdes

¥ovexy Fublio,

M, P.dent:
My com,exps March 3, 1551, .

-———-b-u-—n. LTt
.
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'~ NORTHCAROLINA =
Department of The Secretary of State

To all whom these presents shall come, Greetings:

1, Elaine F. Marshall, Secretary of State of the State of North Carolina, do hereby certify
the following and hereto attached to be a true copy of

ARTICLES OF INCORPORATION
OF
THE HAMMOCKS BEACH CORPORATION

the original of which was filed in this office on the 2nd day of October, 1948.

N WITNESS WHEREOQF., I have hereunto set
my hand and affixed my official seal at the City
of Raleigh, itis 4th day of March, 2011.

Certification# 91257359-1 Referencedf 10450947-ACH Page: 1 of 8
Verify thns certificate online at www.secretary.state.nc.usfveri fioation
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‘UERTIFIGATE OF INCORPORATION
oF
THE HAMMOCKS BEACHE CORPORATION

, This is fo ceriify tgat‘ve the undersigned, do herehy unlte vursalvaes
together into & corporstlon under ard by virttue of the laws of North Caro-~
¥ lina, as contained in.Chepkey 55 of the General S$tatutes entitled "Corpo-
rations” and the seversal amandmsnts_therato. and to that and do hersby
set Lorthe
1. The pamas of the ccorporsiion is The Hammooks Beach Corporation,
2, The locetlon of the principal oftice of the corporation in this
State Is at Balaigh, Wake County, North Carolina.
3., The objects for which this corporation Is formed are &z followa:

{a) To provide, maintain and adminlister tha propariies ox
interests therein which may be acguired by this corporetion in the pro-
perty known as the "Hammocks" in Onalow County, Noxth Carclina, and 1ts
assembly, vecation and recreation Ffacilities primarily for the teachers
in public and private slememntary, secondary, and collegliate inatitutions
for Negroes in North Carolina who may wish to use the sald facllitle= &s
individuala or groups subjest to Tegulatlone sat by the Board of Dirsc-
tors; and for such atker groups s are harsinaftex set Torth.

{b) To make avallabla, subject to the regulations of the Board
of Diraetors, the above named facilitles for-maetings of groups as fol- |
lows: The North Carolins Teschers 4Assoclation sand eny ‘of iys sub-dlvisions
{distriet assoelmtlions, coxmlittess, depexrtments, sectlons, clty and.county
unit=}; Edueational oxr church groups sponsored by one or meTe of the col- .
leges faxr Negroes in North Garollns; Youth groups as follows: New Farmsrs

R or smeriem, 4-E Clubs, Boy and Girl Scouts, TMCA and TWCA Clubs; State

- cher s s

Congresa of Negro Parents and Teachexrs, gta?a HMedical Association, State
Inter-dencminational Alliancs, State Nurégg; Assoclation, Strte Bar As-
sociation; Staff personmel of the United States Agricultural Brienslon
Servige (Farm end Home Agents); And such other orgemizetions of equiva--
lent humsniteripn purpose to these named sbhove whoee spplicatlons or re-
quest may be approved by a gquorum of the Boaxd of Directers of »fhe Hsmmock:
Beach Corporation withim the 1imits of the purpose of the Project.

- -

Certification# 91237359-1 Refercnec# 10450947-0 Page: 2 of 8
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{¢) The objects snd purposes of the GCorporation shall ba subject

to the doxor'™s wishez as stated hoerewith:
POLICY

The Hemsocks Besach Projeoct was never and iz not now intended %o baw
come a playground for the gemersl publie. The whole idea waa inapired by
the devoted sarvice gnd benevolent spirit of Gertrude Burst, a former
raral tsscher, who might have had the soutrol af the property rfor hersslrlr
and her family, but, instead, chose to suggest that 1t be usad to provide
vacation and assembly racllities for the meny ¢lesf Foom teachers of North
Carollina whose limited income would not fipance vaeatlons at costly re-
sarty.

The project fa primsrily ror Negro tsachers, and itasdvallablliity for

thelr use at all times 1s to be saleguarded with utmost care. This Iimi-

tation i not to bes Interpreted as umdua dlscrimination agalnst any othexr
group, but =simply as ressonsbls adherence to the major purpoese of the pro-
Ject ~ a vacation spd assembly faclility Tor the Negro teachsrs of Noxrth
Carolina. .

The avallability of the fecllities Cor meetlnga of organizaed groups
o comparable status ss approved by the Hoard of Trustees is ta bhe regu-~
lated alwsys in the light of the Pprimary purpose of the Project.
And in order to properly prosecuts the ohjacts'and purposes hera-—

4.
the corporxstion shall be controlled by & Board of Dizectors

t0o ha selected as follows:

in et forth;
which shall consist of twemnity-four parsons,

e Superintendent of Public Instruction ef the State of North Garo-
lina;

Tha Diractor of The Divimion of Negro Education of the State Depart-
ment of Pueblic Instruction of the State of North Carclina.

The Presldsnis of the eleven Negre Colleges in North CUarollims whilehl
grant-dsgraea &nd are acaredltad by the State Deparimsrt of Public Instruc-
tion of North Carolins mt the time of this incorporation, to-wit: Agricul-
ture and Technical College, Greensborc, North cerolins; Barber-Scotlia Col-
lege, Concord, North Carolins; Henmett College, Greensboro, North Carolina;
FPaystteviile State Teachers. College, Fayetteville, Rorth Carolina, Johnson
¢, Smith University, Charlette, North Carolinma; Livingstone Cellage, Salis-

baury, North Garolina: Ssint Augustinars College, Raleigh, North Carclina;

CertificationX 91237359-1 Reference# L0430947-0 Page: 3 of 8



Shaw University, Raleigh, North cgrclina; Elizabath Clty State Teachers
GCollage, Elizsbasth City, North Carolinae; Winston-Salem Teachsers College,
¥inston-Salem, North Caxolinai North Carolina Collegs, Durham, Noxth
Carclina;‘ ~

The President of the North Carslina Teachers Assocliation;

The Sacrelary of the North Carolina Teachers Association;

The Presidents of the four Aisitriets of- the Nbr%h Carclina Teachers
Assoclimation;

The State Supervisor of Negro elamanta;y schools in the Sta%a of
North Csxolins; '

Two Negro wolsit wvhoe are class:}oom taachers im public schools located
in the State of North Carolinaj

Two other Negro cltizens heving residence jin the State of North car-

olina.
The Superintendent of Public Instruction, the Director of the Bivi-

-— glom of Negro BEduoation, the Supervisor of Negro Elementaxy Scheols, the
Presidents of tha Nagro Colleges in North Carollns, the President ¢amd the
Secraetary of the North Carelina Teachars Asscocietion, and ths President
of sach of the four divislonsg of the North CGarelina Teachers Assocletion
raferrad o herein before shall hold offlce as members of the Board af
Directors of The Hammooks Bsach Corporatlion only so long as they cccupy
said positione asnd upon degth, resignation or other clrcumstances causing
them to wacate thelr office, their places shall be filled lmmedlatsly by
the persons succesding them.

The sslection and tera of office of the two women who are class_yoom
teachers and the other two Negro eltizens of North Csrolina shall be made
and rixead by tha Board of Directors which shall also hava the powar o
sleet thelr successorz ln office.

{e) The GCorporation shall have fnll power and euthority to purchase,
lease mnd étharwisa aaguire, heold, mortgage, convey and otherwise dispose
of all kinds of property, both rsal and personal; both in this State and
all other States, ierritories and dependsncies of the United States, ex-

cept that it 1s agreed between Dr. William Sharfé and the incorporators

Cortificationf 91257359-1 Referencedt 14509479 Page: d of 8
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herein thet the properties known as the "Hammocks™ or interest ‘therein,
which may be comvayed to the Diraectors of the Corporaiion by Dr. William
Sharpe ahall not bes used for any purpose except thoze spaciried herein in
thes cenveyance thersin by said Dr,. Willlam Sharps %o this corporation.
(v) ‘The Corperatlion shall further have full power and authorisy to
construcet, equip gnd maintalin buildiangs, or to psrmit approved organ=-
Izations mnd/or institutions to comstruct, equlp and maintaln buildicngs,
to install, malntein and oparate all kinds of meghenical appliances, to
oparate the same by steam, water, slaciricity, and generally to perform
all acts which mey be deemed necessary or expedlsnt far the proper and
sucesasiul prf;acution of the cbjects and purposes for which the Corpora-

tion {5 srested-
5., ThHe Corporaticn shail have no capltal stock, and is 2 non-profis

corporation. .

6. Membership ln $ha Hemmocks Beaeh Corpovation shall be open %o all
organized groups of persons who meet the reguirsmenta which may be imposed
for use of the premises of sald Corporation by its Boerd of Direetors.

7. The name$and post office Addresses of the inco:por&%ora are as
follows: Dre Glyde A. Erwin, Raleigh, ﬁorth Carolina; Dr. N. C. Hewbold;
Raleigh, Nerth Carolina; Ferdinand D. Bluford, Presidant, Agriculture anpd
Technioal College, Greemnsboro, North carclina; L. 5. Cozart, Presidant,
Barver-Scotia Collsge, Comeord, North Carolinaj Dr. David D. Jones, Fresi-
dent, Bennatt Coilege, Greensboro, Neorth Caroling; Dr. J. W. Seabroak,
President, Fayetteville State Tesachsrs Collage, Fayetteville, North Caro-
lina; H. Liston, President, Johnson C. Smith University, Charlotte,

Norih Carolina; W. J. Trent, President, Livingsions College, Sallisbury,
North Carolina; Alphonse Elder, President, North Carolina College, Dur-
ham, Norti garolina; Dr. H. L., Trige, St. dugustine's College, Raleigh,
Noith Carolina; S. D. Willlams, President, Elizabeth City Teachers College,
Ellzaebeth City, N. G} F. L. Atkins, President, Winston-Salem Teachers col-

Cortiticntionsl 91257359-1 Referemceff 10430947-0 Page: Sof 8
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lege, Winston-galem, Norsh Caroclins; Hugh ¥, Brown, Goldsboro, North Oaro-
lina; W. L. Greane, Ralelgh, North Carolina; Mrs. Anne P. Tellver, Ashe-
ville, North Carcline; 'f. A. Parker, Durhem, North garolina; ¥W. R. Golllns,
smithfield, North Carclina; Mra. Rthel H. Greene, Ralelgh, North Carolins;
Mrs, Balle Diggs Mcc).k_‘l.e, winston~Salem, - Narth Qarolina; W. A. Fostar,
‘Minnle Ruth Lawrencs,

Goldsbeoreo, North Carolina; Dr. Max T, K:I.ng, Franklinton, North Carolinaz/
Raleigh, North Garolinaly
I. H. Wheelax, Durham, Horth Caroling.

&, The perlod of exinkemve oft ~chis—serporation is unlimited.

9. Ths Board of Trustees of this corporatlion shall have %the powar by
vate of a majority of all of the Directors to make, alter, smend, ard ra-
scind the by-laws of this corporatiocn.

IW TESTIMONY OF wa have hereunto set our hand= &nd seals this

Zﬂ é day of M 194;&‘

(SEat)
OLiyad 4.

UL W (SEAL
N C. ﬁewbold. )
DI IS SRR A W 1 (smax)

¥ . oI

-

_@ {s=aL)
Lie - arh

Doog 5 ,

Pavid D. Jones

01 ’: '“':Qu {sEaL)

We & ‘Trent -
%‘% Wsﬂu)
onso

3}\—@&5552’ {SEaL)

H T.. Trigg

Certification$f 91257339-1 Refercnce#f 10450047-0 Page: 6 of 8
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L - s - - - . - v -

R TS SN/
RobeXt P. D 8,

{SEAL)

SR ORI, (sman)
+ - -a- -
e Bugn V. BFown .

'_MLA%M—L/ (sEAL)
e L. Grasne

M. Ane e c_(:\ber‘ (SEAL)

Apne P, Tollver

{sEaL)
v {SEAL)
N « GO
I, Crhibt, Moo (smar
Mra, EE W. Graene

: 7y :
M‘Pﬁ {SEZRT.)
gy G @/7&;{5;/ Z_teman)

: (S®aT,)
Minnie Ruth Lawrencs

NORTH CARQLINA

VR, S (SRAL)
X, H. vheeler
WAKE OOUNTY
I, = a Notary Publle in and for the abovs ngned
Stgte an ounty, 4o o«h¥ certiTy that thls day personally appesared he-

fore me XEK(tumzixargwy Clyde A, Trwin, N. C. Kewbold, Ferdinend D. Bluford,

~L. 8. Cozars, David D, Jones, J. W. Seabyook, H. Lisbon, W. J. Trent, Fu
phonsce Elder, H, L. Trigeg, Robaert P. Denlel, S, D. wWilllems, .F. L. Atkins,

Hugh V. Brown, ¥. L. Greens, Mrs. Anne P, Tollver, T. A. Parker,.¥%. R. Col-
11ns’h.Mr.§ _ﬁfl 9l W. Cresne, M¥Mrs. Belle Diggs MoGorkiae, W, 4A. Fostar, Max T,
King a¥y Fa  Rirdifer wao acknowledged.the due execution of the Toregoing
ingtTument for the purpose therein expresaed.

Cortificationd 91237359-1 Referencelf 10450947-0 Page: 7 of 8
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e kLT w . - ) -
B . EEE I .

Witness my hend and Notarisl Seal, +this &"k day of 2_4#1:‘..4.;. .

1945 .

My coxﬁmiasion axplras: -
E il

Ny - 304{_!_4‘?_*8 i Hotary

. b e s TR S e Ol e TR G, £ e

‘ FILED

OCT 2 1948

THAD EURE
SECRETARY OF STATE

Certification# 91257359-1 Referoncef 18450947-0 Page: § of 8
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
' SUPERIOR COURT DIVISION
" WAKBCOUNTY o FILENO.:
HARRIETT HURST TURNER and 3
JOHN HENRY HURST, ' )
)
Plaintiffs, )
)
vs, )
. )
THEHAMMOCKS BEACH }
CORPORATION, NANCY SHARPE . ) COMFLAINT
CAIRD, SETH DICKMAN SHARPE, )
SUSAN SPEAR SHARPE, WILLIAM )
AUGUST SHARPE, NORTH CAROLINA )
_ STATE BOARD OF EDUCATION, ROY )
A. COOPER, I, in his capacity as ) wT
Attomey General of the State of North } '
Carolina, . ) e 83
: ) o o ¢
Defendants. ) PSR B
) e L
} = e
ct;q} T
= 8

Plaintiffs, complaining of the acts of the Defendants, allege and state that:

1. Plaintiff Harriett Hurst Turner is a citizen and resident of Wake County, North

Carolina. Plaintiff Harriett Frorst Turner is an heir and descendent of both the late Gertrude
Hurst and the late John Hurst.

2 Plaintiff John Henry Hurst is 2 citizen and resident of Onslow County, North

Carolina. Plaintiff John Henry Hurst is an heir and descendent of both the late Gertrude Hurst
and the fate Jotm Hurst.

3. - Upon information and belief, Defendant The Hammocks Beach Corporation is a

corporation organized under the laws of the Staie of North Carolina with its principal place of

business and agent for service of process in Wake Comnty, North Carolina, Defendant The
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Hammocks Beach Corporation is the trustee of certain real properfy pursuant to the terms of a
c-haritabic trust created by Dr, William Sharpe and Josephine W. Sharpe on September 6, 1950.

4. Upon information and belief, Defendant Nancy Sharpe Caird is a‘ resident of
Irélaud, is over the age of 18 and is otherwise competent. Defendant Caird is an heir 2nd
descendent of the late Dr. William Sharpe. -

5. Upon information and belief, Defendant Seth Dickman Sharpe is over the age of
18 and is otheswise competent. Defendant Seth Pickman Sharpe is an heir and descendent of the
late Dr. William Sharpe. '

6. Upon infonmatiép and belef, Defendant Susan Spear Sharpe is a resident of
Mafge, is over the age of 18 and is otherwise compeient. Upon information and belief,
Defendant Susan Spear Sharpe is an heir and descendent of the Iate Dr. William Sharpe.

7. Upon information and belief, Defendant Willisfn Augnst Sharpe is a resident of
Maine, is over the age of 18 and is otherwise competent. Upon information and belief,
Defendant William Aungust -Sbarée is an heir and descendent of the late Dr. William Sharpe.

8. ) Upon information and belicf, Defendant North @roha State Board of Education
is an agency of the State of North Carolina, Defendant North Carolina State Board of Education
is designatéd as a contingent frustee of the irust established by the Sharpes, to serve under certain
circumstances and for the specific purpose of continuing the trust for the purpose for which it
was established. |

9. Reoy A. Coaper-', I serves as the Attorney Generaf of tjae State of North Carolina.
Defendant Cooper or his snccessor, if any, is named in his official capacity.

10: | This Court has personal jurisdiction over the Defendants pursuarit fo N.C, Gen.

Stat. §§ 1-75.4.
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il,  This Court has subject matter jurisdiction in this action pursuant to N.C. Gen,
Stat. §§ 7A-240 and 7A-243, '
' FACTUAL BACKGROUND

12.  The allegations contained in Paragraphs 1 through 11 are re-alleged and
incorporafed by reference as if ﬁ.ﬂl;;{ st forth herein.

13. -Dr. William Shazpe (sometimes hereafter referred te as “Dr. Sharpe™) was one of .
the eatly neurosurgeons practicing in New York City. In 1923, he acquired approximately 810
acres of high land on the mainland adjacent to Queens Creek and Foster's Bay in Onslow
Connty, North Carolina._ In 1930 and 1931, he purchased adjacent property consisting of
approximately 2,00q acres of sandy beach outer banks (known as Bear Island) and approximately
7,000 acres of marshland, The high laa_ni on the mainland portion was capable of reforestation or
cultivation and was known as “The Hammocks” The land was acquired by him as a place to
which he could refreat from tho domands of his professional life. The Hammocks became doar
- to Dr._ Sharpe, as did an Onslow County co@le with whom he became acquainted and who
moved onto the property as its managers and caretakers. That couple were John and Gertrude
Horst (sometimes hereafter referred to as “Mr. az;d Mrs, Hurst™). Over a four decade period, Dr.
Sharpe and Mr. and Mrs. Hurst maintained a mutually beneficial business relationship and warm
personal friendship built on mmtual trust, shared values and interests, and genuine affection for
one another.

14.  Eventually, Dr. Sharpe apprised Mr. and Mrs. Hurst of his desire to devise the
Hammocks to them. As stated m the Agreement dated September 6, 1950, and recorded in the
Ounslow County Registry at Deed Book 221, Page 634 (“the Agreement™), Gertrude Hurst,
having formerly served as a black teacher in the then racially segregated public school system,
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requested Dr, Sharpe instead make a gift of the property in such manner that African-American
teachers and their then existing orgamizations could enjoy the prc;perty. |

15, - Pursnant to Mrs. Hurst;s request, and rather than wait until his death, Dr. Sharpe,
in 1950, by deed of gifi, deeded cerfain real property to a nonprofit corporation, as trustee. The
Hammocks Beach Corporation was the name given to the trustee entity, and its charier speiled
out its purpose——td administer the property given to it by D1.'. Sharpe “p;'imarily for the teachess
in public and private elementary, secondary and collegiate institutions for Negrees in North
Carolina...and for suck other groups as are hereinafter set forth.” The deed to The Hammocks
Beach Corporation as trustee restricted the use of the property “for the use and benefit of the
members of The North Carolina Teachers Association, Inc., and such others as are provided for
in the Charter of the Hammocks Beach Corporation.” The deed is recorded in the Onslow
County Register of Deeds at Deed Book 221, Paée_ 636 (*the Deed™).

- 16 The terms of the trust Deed fiom Dr. Sharpe to The Hamoclks Beach
Corporation, as amplified by the sii:uuitaneously executed Agreement, subjected the tust -
property to numerous rights of use and possession in the Sharpe and Hu:sf families, including the
right to cultivate, to quarry, to raise livestack, to travel over the land incident fo taking fin fish
and shellfich in adjacent waters, and io reside there. According to a 1987 donsant Jodgment
entered by the Onslow. County Superior Cowrt, the ftrust property, oiiginally consisted of
approximately 10,000 acres. Approximately 2,000 oceanfront actes were, with the concnrrence
of Dr. Sharpe @d Mr. and Mrs, Husst, cont;eyed by The Hammocks Beach Corporation as
frustee, to the State of North Carolina, without compensation, and now comprise Hammocks
Beach State Park. The trustee thercafier acquiesced in the claim by the State of North Carolina

of'the title to approximately 7,000 acres of marshland.



- -App. 18- - .
._.--'.T-,'. .

17.  The Hemmocks Beach Corporation at one time leased two small portions of the
property, consisting of approximately 30 and 26.5 acres, respectively, for summer camp purposes
to the Norih Carolina Agricultural Extension Sexvice (for use by the 4-H organizafion) and to the
Future Farmers of America.

18.  Upon informgation and belief, both tenants Iong_ ago abandoned use and possession
of the aforementioned leased ﬁorﬁc;ns of trust property and the improvezﬁents utilized by these
tenants are in a state of decay and disrepair. There is an assembly building on the property
which, over the years, has been nsed sporadically. Upon information and belief, the assemi:ly
building long ago ceased to be used for this purpose and is nov;v in a state of decay and disrepair,

19,  Inthe Agreement and in the Deed, Dr. Sharpe made cerfain provisions looking to
the possibility that fulfillment of the purposes of the trust might one day become impossible or
impr‘acticai)le. He directed that in such event, and after declaration of same l-ay its Board of
Directors, The Hammocks Beach Corporation should convey the property to the North Carolina
State Board of Education (hereinafler “the Board™) as trustes “for the purpose of continuing the
trust,” and for the purposes for which the trust was established and further directed that if the
Board refused to accept a conveyance for that pl;rpose, the property would instead .be conveyed
to Dr. Sharpe and to John and Gertrade Hurst and their “heirs and descendants.” Specifically,
the Deed provides that “if at any time in the future it becomes impossible or impractical fo vse
said property and land for the use as herein specified . . . the property -conve-yed herein may be
transferred to the North Carolina State Board of Education, fo be held in trast for the purpose
herein sot forth, and if the North Carolina State Board of Education shall refuse to accept such
property for the puzpose of contiming the trast herein declared, all of the property herein

conveyed shall be deeded by said The Hammocks Beach Corporation, Inc., to Dr.- William
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Sharpe, his heirs and descendants and to John Hust znd Gertrude Hurst, their heirs and
descendants; the Hurst family shall have the main land property and the Sharpe family shall have

the beach property.”

20. In a 1986 action filed by The Hammocks Beack Corporation in Onslow Couniy -
Superior Coutt, 86 CVS 1466, tho Sharpe and Hurst heirs contended that fulfillment of the trust
terms had become impossible or impracticable, that The Bammocks Beach Cotporation had
acted capriciously and contrary to the intent of the seftior in not declaring its recognifion of such,
and that the court should declare the trust terminated and either mandate a conveyance of all of
the property to the Sharpe and Hurst families or adjudicate title in their names.

21.  Prior to the trial of the 1986 action, the parties reached a settlement, approved by
the Court in a Consent Judgment, that (1) enabled The Hammocks Beach Corporafion fo retain .
title as frustee to a portion of the Tand to atterpt to serve the trst purposes, with additional
powers of administration aimed at enabling it to improve ﬂl:Le property to the extent reasonably
necessary, and (2) vested in the Sharpe and Hurst families a portion of the real propﬂrty in
exchange for then' relmqmshmg rights of immediate use for cultivation, quanymg, raising
" Tivestock, fishing, residenecy, recreguon and other activities in the portion fo be held solely by
The Hammiocks Beach Corporation as trustes.

2. In apprt)vi;ng the Consent Judgment in 1987, the Court found that there was
substantial evidence that the fulfillment of the terms of the trust created by the Deed ﬁom- Dr.
- William Shatpe o The Hammocks Beach Corporation was impoésible or impracticable.
Specifically the Court found that:

The integration of the public schools which ocourred following the gift of
the property to Hammocks Reach Corporation has impacted on both the

constituency which Dr. Sharpe intended to benefit from the trast and on the ability
of Hamraocks Beach Corporation to obtain financial support for the improvement
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of The Hammocks to sexve its intended purpose. The North Carolina Teachers
"Associstion, Inc, fhe black teachers organization intended as the primary
beneficiary, and several of the all-black youth and civic organizations listed in the
Charter of Hammecks Beach Corporaiion, either do not now exist ot are relatively
nonfunetional. Oanly the 4-H and the FFA organizations use the property, and
then only duning the summer months, and only to the extent of approx:mately four
per cent of the 8305 acres held in trast.

The amended chaxter of Hammocks Beach Corporation cails for a board of
directors of fhirty-one persons, over half' of whom are officers or designees of the
Nogh Carolina Teachers Association, Inc., an organization which no longer exists
. . . Thus, by reason of a change of circumstances not foreseeable in 1950,
financial and physical facters remder fulifllment of the temms of the. trust
fmpossible, and that is the case whether the trustee be Hammocks Beach
Corporation or the Board. Even if the Board could lawfully fake title in its name,
which under statufes governing fitles to state property it cammot now do, its
members have disclaimed any imterest in the Board’s serving as trustee or
otherwise atfempting to adapt the property to the stated puzposes of the trust. In
any event, the Board could not, and will not, spend tax revenuss for the pupose
of admrinistering or improving 4 racially segregated facility.

The integration of the public schools and the virtual disintegration of the
organizations for black people which were contemplated by Dr. Sharpe as primary
beneficiaries and financial supporters of the trust are circumstances tnforeseen by
Dr. Sharpe and, in combination with the rights vested in the Sharpe and Hurst
Tamilies and the prohibition against the mortgage and sale of properiy, render the

" fulfillmeent of the frust terms impossible or impracticable of fulfillment.

The trast is impossible or iinpracticab!e of fulfilbment whether the trustes
continuies to be Hammocks Beach Corporation or whether, in the event the Board

wouid so agree, the trust responsibilities should be assumed by it or by any other

agency of state goverument. Thus, Dr. Sharpe’s alternate plan of having the

Board assume the trust responsibilities in the event of the impossibility or

impracticability of fulfifiment of the trust terms also fils for the same reasons.

23. In the Consent Tadgment, the Court ordered that The Hammnocks Beach
Corporation, as frustes, was vested with titls to a substantial portion of the real property which
was conveyed by Dr. William Sharpe to The Hammocks Beach Corporation, trustee, by the Deed
dated August 10, 1950, recorded in the Onslow County Registry at Book 221, Page 636. The
Consent Judgment provided that ‘The Hammocks Beach Corporation, trustee, holds title to said

propesty subject to the trust terms set forth in the aforesaid Deed dated Awgust 10, 1950,
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recorded in the Onslow County Registry at Book 221, Page 636, and in the Agreement dated
) September 6, 1950, and recorded -in the Onslow County Registry at Book- 221, Page 643,
including the Plaintiffs’ remainder rights. However, the Consent Judgment did provide that the
trustee was no longer under a prohibifion against the mortgaging or sale of said property, after
receiving Court approval and in order to further the purposes of the trust. | :

24.  Despite the fact that The Hammocks Beach Corporaticn- was given additional
authority fo generate funds to improve the trust property and better effectuate trast purpeses,
upon information and belief, it has taken no steps since '1987 to improve the trust property or to
fulfill the purposes of the trust. ' '

25.  Since 1987, The Hammocks Beach Corporation has failed to fulfill the trnst terms
in that the frust property has not been utilized by the North Carolina ?eachas Association, Inc.,
or the other civic organizations listed in the Charier of The Hammocks Beach Corporation,
which either do not exist or are otherwise nonfunctional. In the 19 years since the entyy of the
Consent Judgment, only the 4-H and the FFA orgahimﬁons have used the property, and then
only during the summer months. As staied, upon information and belief, both of those tenants
have now ceased their use and occupancy of even that small pertion of the trust property and the
improvements formearly occupied by those tenants ave in a state of vacancy and decay.

26,  Asin 1987, fulfillment of the trust ferms has become impossible or impracticable.

27.  Upon information and belief, The Hammocks Beach-Comoraﬁon has fajled fo
account for trust funds and has negligently mismanaged said finds.

FIRST CLAIM FOR RELIEF _ N
(Accounting)

28. The allegations contained in Paragraphs @ through 27 are re-alleged and

incorporated by reference as if fully set forth herein,
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29.  Pursnant to N.C. Gen Stat. § 36C-4-405.1, the setilor of a charitable trust, the
Attomney General, the district attomey, a beneficiary, or any other interested party may.
mm a proceeding for an accounting of the frustee’s administration of the trust. Plaintifis
are remainder beneficiaries and intéreéted pariies within the meaning of the aforementioned
statute.

30.  This Court should order. The Hammocks Beach Corporation to account to this

Court and all inferested parfies for its administration of the trust.

SECOND CL.ATM FOR RELIEF
(Terxination of Trust ard Reversion to Contingent Beneficiaries)

31. The allegations contained in Paragraphs 1 through 30 are re-alleged and
incorporated by reference as if fislly set forth herein.

32 Asin l§87, fulfillment of the frust terms has become impossible or impracticable,

33.  Pursuant fo N.C. Gen. Stat. § 36C4-410, a court should terminate a trust if the
putposes of the frust have become Impossible to achieve.

34,  The trust should be terminated according to ifts own terms, as it has now become
impossible or impracticable to use the Hammocks property as directed by the trast or to achieve
the trust’s purposes. -

.35,  The Deed from the grantors provided that “if at any time in the future it becomes
impossible or impractical fo nse said property and land for the use as herein specified . . . the
property conveyed herein may be transferred to the North Carolina State Board of Education, to
be held in trust for the pupose herein set forth, and if the North Carolina State Boerd of
Education shali refuse to accept such property for the purpose of continuing the frust herein
declaréd, all of the property herein conveyed shall be deeded by said The Hammocks Beach
Corporation, Inc., to Dr. William Sharpe, his heirs and descendanfs and to Joln Hurst and
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Gerirude Hurst, their heirs and descendants; the Hurst family shall have the main land property
and the Sharpe family shall have the beach property.”

36.  Inthe 1986 action referenced above, ﬂ;e North Carolina State Board of Education
‘disclaimed any interest it held in serving as trustes or ofhorwiss attempting fo adapt the trust
property to the stated purposes of the trust. . - -

37. Indeed, as the Onslow County Superior Court found in the 1987 .Consent
Judgment, “The trust is impossible or impracticable of fulffilment whether the trustee confinues
to be Hammocks Beach Corporation or whether, in the event the Board would so agree, the trust
responsibilities should be assumed by it or by any other agency of state government. Thus, Dr,
Sharpe’s alternate plan of having the Board assume the trust responsibilities in the event of the
impossibility or impracticability of fulfillment of the trust terms also fails for the same reasons.”

38.  Because the irast purposes have become impossible or impracticable becanse the
North Carolina State Board of Education may not serve as successor trustee, and in any event the
substitution of the Board of Education wonld not.cure the impossibility or impracticability, the
teust and NC Gen. Stat. § 36C4-410 mandate that fhe trust property be deeded by The
Hammocks Beach Corporation to the heirs and descendents of John Hurst and Gerfrade Hurst.
This Court should enter an order termindting the trust established by Dr. William Sharpe on
Septembei 6, 1950 and vesting fee simple title to the trust res in the contingent beneficiaries of
the frust, the heirs and descendents of the late Gerfrude Hurst and the late Johm Hurst, as
provided in the Deed and Agreement.

39.  The beach property has alrcady been conveyed by The Hammocks Beach

Corporation to the State of North Carolina.

10
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. 40. A portion of the original mainland property is still held by The Hammocks Beach
Corporation in trust and must, pursuant to the terms of the trust, be conveyed to Plafutiffs, the
John and Gertrude Fiurst heirs and descendents, '

THIRD CELATM FOR RELIER
(Breach of Fiduciary Duty)

41, ‘The allegations contained in Paragraphs 1 through 40 are re-alleged and
incorporated by reference as if fully set forth herein, '

42, Under N.C. Gen. Stat. § 36C-4-405.1, the settlor of a cha;:itable trust, the Attc;mey
General, the district atforney, a beneficiary, or any other interested person may maintain a
proceeding to enforee a chartiable trust,.iﬁcluding a proceeding for breach of fiduciary duty if
thers is rcas-on to believe that the frnst property has been mismanaged through negligence or

fraud. Plaintiffs are remainder beneficiaries and interested persons within the meaning of the

aforementioned statute.

43.  The Hamunocks Beach Corporation has negligently mismanaged the trust property

l;y failing to utilize # for the trust purposes and in other ways to be proven at trial.

44.  Upon information and belief, it is believed that The Hamumocks Beach
Cozp‘uraﬁon'ba.s failed to follow corporate formalities or to otherwise regularly camry on
corporate affairs for ifs stafed purpose.

45.  Because Defendant The Hammocks Beach Corporation breached its fiduciary
duty, Plaintiffs are entitled to recover compensatory damages from Defendant The Halnmoclés
Beach Corporation in an amoux;t in excess of $16,000.00.

46. Becavse the actions of Defendani The Hammocks Beach Corporation were

grossly negligent, Plaintiffs are entitled to recover punitive damages from Defendant The

Hammocks Beach Corporation in an amount in excess of $10,000.00.

11
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. PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray the Court that:

1. The Court enter an Order re;;m‘ring Defendant The Harmmecks Beach Corporation
to account to this Court and all interested parties for its administration of the trust: .

2. The Court enter an Order terminating the trust established by Dr. William Sharpe.
on September 6, 1950, and vesting fes simple title to the trust res in the contingent beneficiaries
of; the trust, the heirs and descendants of the late Gerirade Hurst and the late John Hurst, as
provided in the Deed and the Agreement;

3 They recover judgment against Defendant The Hammocks Beach Corporation in
an amount in excess of $10,000.00 for compensatory damages;

4, They recover judgment against Defendant The Hammocks Beach Corporation in
an amouxnt in excess of $10,000.00 for punitive damages; ‘

s. They recover interest as allowed by 13\;9' on any judgment obtained against
Defendants; A

6. They recover costs and expenses of this action, including reasonable attorney’s
fees as allowed by law, fiom Deféndants;

7. They recoveg any furiher relief that the Court deems appropriate,

This the l day of December, 2006, -

THH ((js LAW %
Charles T. Francis

North Carolina State Bar No.: 16348
Attomeys for Plaintiffs '

Post Office Box 164

Raleigh, North Carolina 27602

Telephone: (919) 828-0801

12



NORTH CAROLINS,

WAKE COUNTY

HARRETT HURST TURNER, AND
JoHN HENRY HURST,

PIAIN’I_'IFFS,
Y.

THE HAMMOCKS BEACE CORPORATION,
NANCY SHARPE CAIRD,

SETH DICKMAN SHARPE,

SUSAN SPEAR SHARPE,

WILLYAM AUGUST SHARPE,

NORTH CAROLINA STATE BOARD OF
EDUCATION,

Rov A. COOPER, I, IN HIS CAPACITY AS
ATTORNEY GENERAL OF THE STATE OF
NORTH CAROLINA.

DEFENDANTS.
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IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
File No. 06 CV 613173

ANSWER AND MOTION TO DISMISS
OF THE NORTH CAROLINA
STATE BOARD OF EDUCATION
AND
THE NORTH CAROLINA

ATFTORNEY GENERAL -

PURSUANT to N.C.R. Civ. P_, Rules § and 12(b)(6), the North Carolina State Board of

Education and the North Carolina Attorney General, through undersigned counsel, submit the

following answer to the Complaint and move fo dismiss themselves as parties {o this action:

ANSWER

1. Paragraph 8 of the Complaint alleges that pursnant te the terms of a charitable trust

created by Dr. William Sharpe and Josephine W. Sharpe on September 6, 1950 (the “Trust™), the

North Carolina State Board of Education is designated as a contingent trustee of the Trust

established by the Sharpes, to serve under certain circumstances and for the specific purpose of

continuing the Trust for the purpose for which it was established. The State Board of Education

NEER
i
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S
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and ﬁ;t-tomey General admit these allegatioug.

2, Paragraph 9 of the Complaint alleges that Roy A. Cooper, ITI, is the Aftorney General
of the State of North Carolina. The State Board of Education and the Attorney General ad.tmt
these allegations. ‘

3. Paragraphs 29 and 42 of the Complaint allege that under N.C. Gen. Stat. §

- 36C-4-405.1, the Attorney General may maintain 2 proceeding to enforce 2 charitable trast,
including a proceeding for breach of fiduciary duty if there is reason to believe that the trust
property bas been misma;aged through negligence or fiaud. The State Board of Education and
ihe Attorney General admit these aliegations.

4. Paragraphs 20 through 23 of the Complaint allege that 2 Consent Judgment was
entered in the case of The Hammocks Bea.ch Corporation v. The Fresh Air Fund, et al,, 86 CVS
1466 (Onslow Co. Sup. Ct. filed Oct. 29, 1987) {the Consent Judgment). The State Board of
Education and the Attorney General admit these allegations. ‘

5. Paragraphs 36 through 38 of the Complaint allege that under the Consent Judgment
the parties and the Couzt found that because of the impossible or impracticable nature of the
Trust the State Board of Education could not serve as trustee and the State Board of Education
disclaimed any inferest as a contingent trustee. The State Board of Education and the Attommey
General admit these atlegations.

The remaining allegations do not relate to either the State Board of Bducation or the

Attormey General and the State is not obligated to respond to those alegations.

D
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MOTION TO DISMISS

THE STATE BOARD OF EDUCATION AND THE ATTORNEY GENERAL
ARE NOT FROPER DEFENDANTS TO THIS PROCEEDING

Relying upo.n the allegations and answe;ré rectited above, the Stalel Board of Education and
the Atfomiey General show the Court:

1. The Consent Judgment expunged any inferest that the State Board of Education may
have had in the Tyust;

2. WhileN.C. Gen. Stat. § 36C-4-405.1 anthorizes the Attorney General, a district
attorney, a beneficiary or any other interested person to maintain a proceeding to enforce a
charitablé trust, the authority to enforce a charitable trust does not make the Attdrney General or
aﬁy of the othes persons who have authoriy inder that sﬁtute a proper defendant t§ this action;
and | |

3. The Attorney General has no present intention of maintaining any action to enforce the
Trmst,

Therefore, the Complaint fails to state a claim against either the State Board of Education
or the Attomey General and they are not proper parties to this action. .

WHEREFORE, the State Board of Education and the Aitoroey General respectiully pray
- that:

1. T;he plaintiffs have and recover nothing from these defendants;
2. They be dismissed as parties to the present proceedings; and

3. Theybe awarded costs for this proceedings and any other relief to which they might be



entitled.
RESPECTFULLY submitted this the 8th day of August 2007,

ROY COOPER,
Atb Geperal

““Thomas J. Ziko ,
Special Deputy Attepne eral
EBducation Section
N.C. Department of Justice
Post Office Box 629
" Raletgh, North Carolina 27602-0629
Tel: (919) 716-6020
Fax: (919) 716-6764
N.C, Bar No. 8577
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a counterclaim, asking the court to order the trust terminated or, g
in the alternative, to exercise the statutory equivalent of the ¢y ?
preg power, or to remove Hammocks Beach Corporation as trustee, or ;;
to clarify the property interests held by the parties. S§aid living N
Sharpe and Hurst deféhdants are sometimes hereinafter referred to é
8
as the "Sharpe and Hu?st defendants” to distinguish them from éjJ
3
s

unborn part1es represented by. guardaans.
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Ned S. Hurst Guardxan,ad Litem for hhe unknown and

.

unborn heirs.of Gertrude Hursé: and*the latesJohn L. Hurst, and John

:c-‘a
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-nger Jr., Guar&xan ad L1tem for the unknown and unborn heirs

of Wllliam Sharpe'and{wife Josephzne W. Sharpe, have each filed

answer similar to that filed by the living Sharpe and Hurst defen-

dants. : '.h
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Counsel _o theasherpe and Hurst
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hereafter fxnds she did not) that interest
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.-wes devised by her to The Herald Tribune Fresh Air Fund, a charlta—ﬁ -
: i &
B bie corporation of . the State of. New York now knows: as The Fresh air 3

_\
t. Fund, and Sald Funq was duly served wlth copy of summons and com-~

plaiﬁﬁ and as hereinatter recited, claims no interest in said

property.
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Undev the terms of the trust the-Noéth Carolina State
Board of Education waﬂrdesignated aé contin§5nt trustee subfect to
cartala ocourrences as referred to hereinafter. The Charitable

Trust Administration Act, N, c G, S, § 36A- 53, requires that in every

'prcceed1ng brought - tommodify or construe Ehe tarms of a charitable

truit, the North Carollna Attorney General be offered an opportu-

'nity to appear and __#heard. Both the state Hoard of Education and
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’ -;:’ FINDINGS OF' FAC'P

a3 it

YR

. pr, Witliam Sharpe was one of the early neurosurgeons

- practicing in Nev York city. In 1823, he acquired approximately

. Bl0 acres of high land adjddent to Queens Cresk and Foster's Bay in o
- ans low County, North Carol1na. In 1930 ‘and 1931, he purchased ‘%
adjacent property consxsting of approx1mate1y 2,000 acres of sandy ;i

- . ; 4
badch odter ban{:s B
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‘ol

S

_nd recorded in

th

5,

.
i |

n t;ai?hen racially sagregated

Sharpe 1nstead £o make a g:ft

s

&

'af tﬁe éroperty

~ youth'organizationafcould enjoy the property Pursuant to that
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request, and rather than wait until his Qeath, Dr. Sharpe, in 1950, K

by deed of gift, ga#e The Hammocks to a nonprofit cerporation, most

o™ St -

of the incorporators of which were black schoui teachers. Hammocks

N

Be'ach Corporation wds the name given to'Such entity, and its char-

ter spelled out its purpose -- to administer the preoperty given to

. 1t by Dr, Sharpe. "primarlly for the teachers in public and private

» . Y

elementary, secondary_and collegxate 1nst1tut10ns for Negroes in

AT Lerotyl

members of "The North Carolina chers Assocxatlon, Inc,, and such

others as are prov1ded for in the Charter of Hammocks Beach Corpo-

ration.

L u._um
ocks’to RUmErsUE rlghtg

: ,zi"ﬁi'?izi"% B
qugfrﬂst p
U A

has noyw been reduced to 5

-,
IV

(R
' L

Y
with the concurrence ‘of Dr. Sharpe and Mr. and Mrs. Hurst, conveyed

2,
W

PR .. By. Hafinocks Beach Corporatlon frustée, £57tHe' State of North .

A
1
e
G A

Carolina, without compensation, and now comprise Hammocks Beach

*
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Statd park. The trustee thereaftér ach1esced in the claim by the

State of North Carolina of title to approximately 7,000 acres of :

marshland., _

f:l Hammocks Beach Corporation has leased two areas of The
Hammocks, cons:sting of approxlmately 30 and 26.5 acres, respeg—

tlvely, for surmer camp purposes to Lhe North Carolina Agrlcultural

.‘
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Corporatzon has had igregular‘meet1 g3

...7-’.1”‘..‘_. ’

£ors "&nd members.
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The 1ntegratzon of the publlc schools which occlrred fol-

lowing the gift of the property to Hammccks Beach Corporation has N .
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impacted on both the cohstituency which Dr. Sharpe intended to ben-
efit from the trust and on the ability of Hammocks Beach Corpora-
tion to obtain financial support for the impfovement of The Ham-
motks to serve its inte%ded purpose. Tﬁe Moreh Carulina Teachers

Associatzon, inc,, the hlack teachers organization intended as the

przméry benefic:ary, aﬁd several of" the all black youth and civic

;;:y.‘ M r.»\.--.
vand%then.only,dur-‘

'.“:
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of use and occupancy veﬁped in the Shar & and Hurst fam;lies S0

ﬁ
encumber the land. thah‘under modernzcifcumstancea it: would be
'-.)'

'Ecst*ally impracticamés"”t;g deﬁiﬁie fFonds €87 amp ov'zng the 1land for

recreational activitied that would conflict with such rights in the
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Sharpes ané.éﬁrsts. Thug, by reason of a change of circumgtances
not foreseeaﬁie in 1950, fipancial and physical factors render ful-
.fillment‘oﬁrgﬁe terms of thg trugg‘impgssible, and that is the case
whether the trustee be Hammocks B%ach Corporation or the Board.

Board could lawfully take t1t1e in its name, which

Even if the-

st 1n the.Board‘ gerving asg

to the statedﬁ

" and wxli.'

2 S

LA

“{s alternate plan of havxng the
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Seinto

impoggibility or impractxcability of fulﬁillment of the trust terms

alsa fails for the same reasons.

Hammocks ‘Beach Corporation.coﬁtends that either it should
he veated with.fee“bimple title ﬁo;ﬁ portion of the trust property
or that the terms of the trust should be modified so that an appro-

prlate portxon ofathe trust property may be held by it free of any

Ehényhand,,conn

vl o

At the timé of her death,

[

elther by reason of the terms
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of the trust deed or the terms of her predecea ed husband’s will, .
45, ; Gy .

or otherwise. Sha, therefore, owned no 1nter%?tzwhich aha could i

have included in the ﬁeviaa to The Fresh alr Fund contained {n her : ‘.
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the entry of a judgﬁént which would {15 enéble Hammocks Beach Cor-

poration to retain title to a sufficlent portion of the land to
caie - vgarve -the trust purpoges, with additional powers of administration
‘ which should enable itnto improve the property to the extent rea-—

S sonablj.necessary, and {2) vesgt in the Sharpe and Hurst families a

éionable port1on of .the land in exchange for their relanuxshzng

,“ hi _F.N

da ts sharpe and Hurst

settlement wh1cb has resulted from negotiat1ons

(e) Thets

batween the parties, whereunder Hammocks Beach Corporation as

~y
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i trustee would hold tltle to an appropr:ahe portion of The Hammu» 5 gy
D frea ox‘:‘.,any claims of: the Sharpes “Fnd' Hursts and with broac.';ez* ) : ;f "
. adminisbratiVE povers, . with the remaiﬁder of sald propertg'being _ 'z.:'

'1?‘ vestad in the Sharpe and Hurst defendants, is fair, reasonable, and '%- k
Af {n' the best intédrestsd 'i‘:‘i'f the pres’."éhﬁ afid ‘prospective beneficiaries 3* -

e of the trust, as well ss the public interest; and is aCCOrd’“91Y
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S "was,conve ed by"Drfﬁﬂlllzdﬁ‘Sharpe“to“Hammdcks Beach Corporat1on,
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L 'trustee, by deed dated August 190, 1950, recorded in the Onslow
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County Registry at Book 221, page 636:
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TRACT I: Bein ong3 containing -
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,,t‘ _}~;,h .
k9 Said real property 80 vestec{ in Hamnmocks Beich Corpe-

ration as trustes shall be frée and clear of any rights of the

,heirs of Dr. Hfilliam Sharpa ot‘ of Gertrude Hurst or of the helrs of

",\. [ - v % -
0 ; r LFp ol .

4. The defendants William Sharpe, Jr., and Nancy .8,

Ca:rd are hereby respectively vested with fee simple txtle to the
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patty to execute éuaﬁ;further doéumént A% may be-neCessaryit% :ﬁ .
effectuate the purpose of this Judgment. - lé 3

o 8. Neither of the parties te this action who are’ %fﬁ
receiving title pursuant te the foregoing adjudication, nor any 5%17

heir, assignee, or syccessor of such party, shall permit or engage ﬂ% i

gtreet Y.

ﬁdf@h Carq-

‘defﬁp&
g ¥ T
- ‘deatasby deéd;or
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Eeach CB?
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sl o Ty - e .

B : trust property. Hammocks Beach Corporatlon is 1ndebted to the

Sharpe and Hurst defendants for tha payment of said funds, together
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P I

] with acorued intereat;at the rate of 7 1/2% per annum from Oatobar’ E,

1, 1985, until the ‘date of tha sntry of this judgment. Thereafter %"

-~ & - interest shall aoorua at a rate equdl to the Waohovia Bank &iTrust '%'.
-‘ Co., H.A., prime rate:' The full principal 'sum and accrued iﬁ%erest 'ﬁ

;. -ghall be paid within_GO days after the elosing of the firsthsale by _é.

M

'_Haﬂchks Béach Cor

tion of a portion of tha trust real estate

ter-ms of this Juggmen‘c or compiiaﬁoe .therewith
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SHERSEY FT 0 (La g u.t{.. R 4,

FALL MEN: BY THESE PRESENTS that I, Nancy 8. Calzxd, a
: n 3d. . s hexeby appoint William
ini-fact, and .authorize him: to adt for me in all
(Y’ interest, In any real property, situated in
orilii Catolina; and in’pactidiilad By inferest in'
.1 aroiocks, with the same. force agd effecsm,and
to all intents¥aWid pifiposes ds though I werd persoi:al%y prEsefy and
acting jfor._my'g’,' Trihareby ratifying and: confirming whiteve® nes 54
. attotney in f allido by authority;Hexeofs Withodt limik
. -the ¥eleralitvdbr orégoing, I appoint thé said.w 111.1% :
a5 aps iy i,

[ed i > Lackrwii
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§36C-4-409
f the General

by a person
appointed, by

lied only to its
iines that the
uired for the
d use shall be

ction, a trust,
of a cemetery
ve marker, or
ting, duration
o enforce the
rement meets
ter 65 of the
1] Statutes or
1persede G S.

: for eare of cem-
or statutés. Such
avor to facilitate
are limited to 21

5 trost, particu-
ized by this sec-
1at is not capri-
at. For examples
d by this section,
rusts Section 47
oved 1999), and
s Section 62 cmt.
he case law on
d in 2 Austin W.
he Law of Trusts

Section 408, al-
the Comment to
s section,

; & beneficiary.
ir law as to who
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36C-4-410  ART. 4. CREATION, MODIFICATION AND TERMINATION ~ §36C-4-410

v enforce such a trust.

ubdivision (3) requiring distribution to the
itior or the settlor’s successors in intereat of
pperty not required for the intended use of
e trust is new to North Carolina law.

‘Rffective October 1, 2007, this section is
ended to provide that (i) a noncharitable
Zrnst without an ascertainable beneficiary ter-
tes after twenty-one years and (i) the

tor’s Note.

ession Laws 2007-106, s. 55, provides: “The
wisor of Statutes shall cause 1o be printed all
eplanatory comments of the drafters of this

olicy, or impossible te achieve,

this Article.

2008-192, 5. 2; 2006-259, 5. 13(c); 2007-106, s,

ts typically terminate. For a similar formu-
ation, see Restatement (Third) of Trusts Sec-
ion 61 (Tentative Draft No. 3, approved 2001)

ibrmmaﬁons under subsecfnon {2) may be in
ither in whole or in part. Other types of
tminations, all of which require action by a
ourt, trustee, or beneficiaries, are covered in
ections 411-414, which also address trust
odification. Of these sections, all but Section
11 apply to charitable trusts and all but See-
ion 413 apply to noncharitable trusts.

Subdivision (4) was added to the section to
bring forward the provisions of former G.S.
36A-146 regarding trusts and other arrange-
ments for cemetery lots and burial structures.

SUPPLEMENTAL NORTH CAROLINA COMMENT (2007)

manner in which any assets remaining in the
trust are to be distributed when the trust
terminates.

act, or revisions ¢ existing explanatory com-
ments of the drafters of this act, ag the Revisor
may deem appropriate.”

'360-4 410. Modification or termmatmn of trust; proceedlngs for
approval or disapproval.

a) In addition fo the methods of termmation prescribed by G.S. 36C-4-411
through G.S. 36C-4-414, & trust terminates to the extent that the trust is
evoked or expires under its terms, no purpose of the trust remains to be
chieved, or the purposes of the trust have become unlawfiil, contrary to public

“(b) A trustee or beneficiary may ecommence a proceeding to approve or
disapprove a proposed modification or termination under G.S. 36C-4-411
through G.S. 36C-4-416. A settlor may commence a proceeding to approve or
approve a proposed modification or termination under G.S. 36C-4-411. The
lor of a charitable trust may maintain a proceeding to modify the trust
r .S, 36C-4-413. A trustee is a necessary party to any proceeding under

(c) Repealed by Session Laws 2006-259, s. 13(c), eﬂ'ectwe October 1, 2006.

OFFICIAL COMMENT

Withdrawal of the {rust property is not an
event terminating a trust, The trust remains in
existence although the frustee has no duties to
perform unless and until property is later con-
tributed to the trust.

Subsection (b) specifies the persons s who have
standing to seek court approval or disapproval
of proposed trmst medifications, terminations,
combinations, or divisiens. An approval or dis-
-appraval may be sought for an action that does
not require court permission, including a peti-
tion gquestioning the trustee’s distribution upon

371

i
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§36C-4-411  CH. 36C. NORTH CAROLINA UNIFORM TRUST CODE  §36C-4-411

termination of a trust under $50,000 (Section
414), and a petition to approve or disapprove a
proposed trust division or consolidation (Sec-
tion 417). Subsection (b) makes the settlor an

interested person with respect to a judicial
proceeding brought by the beneficiaries under
Sectlon 411 to terminate or modify a trust.

Contrary fo Restatement (Second) of Trusts
Section 391 (1959), subsection (b} grants a
settlor standing to petition the court wmder
Section 413 to apply ¢y pres to modify the
settlor’s charitable frust.

NORTH CAROLINA COMMENT

Subsection (b) is contistent with the provi-
siong of former G.8. 36A-125.11(b) in allewing
proceedings for modification and termination of
ap irrevocable trust to be commenced by a
trustee or beneficiary but differs from prior law
in allowing the settlor to bring an action to
approve or disapprove a modification or termi-
nation of a trust by consent of the settlor and

the beneficiaries. The last sentence of this sub-
section was added to bring forward the provi-
sien in former G.S. 36A-125.11(b) requiring the
trustee to be a necessary pariy to any such
proceeding.

Subsection (¢) was added to this section to
clarify the jurisdiction of a proceeding to modify
or terminate a trust, -

© SUPPLEMENTAL NORTH CAROLINA COMMENT (2006)

- Effective October 1, ﬁ006, this section is
amended to delete the provisions of subsection

(¢) which are wnnecessary in light of other
provisions of Arlncle 38C regarding jurisdiction.

SUPPLEMENTAL NORTH CAROLINA COMMENT (2007)

Effective October 1, 2007, this section is
amended to clarify that there is no requirement
that a trust combination or division under G.S.

Editor’s Note. i ’

Session Laws- 2006-259, 5. 13(r), provides:
“The Revisor of Statutes is sutherized to cause
to be printed any amendments fo the explana-
tory comments of the drafiers of S.L. 2005-192
that are prepared by the drafters of this sec-
tion, as the Revisor deems appropriate.”

36C-4-417 must be accomplished by judicial
order.

Session Laws 2007-106, s. 55, provides: “The

Revisor of Statutes shall cause to be printed all
explanatory .comments of the drafters of this
act, or revisions fo existing explanatory com-
ments of the drafters of this act, as the Revisor

may deem appropriste.”

§ 36C-4-411, Modification or termination of nonchantable irrevocable

trust by consent.

(a) If the settlor and all beneficiaries of a noncharitable irrevocable trust
consent, they may compel the modification or termination of the trust without
the approval of the court even if the modification or termination is inconsistent
with a material purpose of the trust. If any beneficiary (i) is & minor or
incompetent or.a person who is unborn or whose identity or location is
unknown and (i) is unable to bé represented under Article 3 of this Chapter,
the settlor or,any competent adult beneficiary or the representahve of any
beneficiary properly represented under Article 3 of this Chapter may institute
a proceeding before the court to appoint a guardian ad litem. The court shall
allow the modification or termination if the court finds that, following.the
appointment of a guardian ad litem, all beneficiaries or their representatives

372
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$36C-1-103 CH. 36C. NORTH CAROLINA UNIFORM TRUST CODE

§36C-1-103
additions to the trust, wherever and however created. The term “express trust”
includes both testamentary and inter vives trusts, regardless of whether the
trustee is required to account to the clerk of superior court. This Chapter also
applies to any trust created for or determined by judgment or decree under
which the trust is to be administered in the manner of an express trust. This
Chapter "does mnot apply to consiructive trusts, resulting trusts,

conservatorships, estates, trust accounts as defined in G.S. 53-146.2, 54-
109.57, 54B-130, and 54C-166, trust funds subject to G.S. 90-210.61, custodlal
arrangements under Chapter 33A of the General Statutes and Chapter 33B of
the General Statutes, business trusts providing for certificates to be issued to
beneficiaries, common trust funds, voting trusts, security arrangements,

liquidation trusts, and trusts for the primary ‘purpose of paying debts,
dividends, interest, salanes, wages, profits, pens:ons or employee benefits of
any kind, or any arrangement under wlnch aperson is nommee or escrowee for

another.

History.
2005-192, s. 2.

- OFFICIAL COMMENT

_The Uniform 'I‘rust Code, while comprehen-
sive, applies only {o express trusts. Excluded
from the Code’s coverage are resulting and
constructive trusts, which are not express
trusts but remedial devices imposed by law. For
the requirements for ereating an express trust
and the methods by which express trusts are
created, see Sections 401-402. The Code does
not attempt to distinguish express trusts from
other legal relatmn.sh.lps with respect to prop-
erty, such as agencies and contracts for the
benefit of third parties. For the distinctions, see
Restatement (Third) of Trusts Sections 2, b
(Tentative Draft No. 1, approved 1996); Re-
statement (Second) of Trusts Sections 2, 5-16C
{1959). -

The Uniform Trust Code is dlrected primarily
at trusts that arise in an estate planning or
other donative context, but express frusts can
arise in other contexts. For example, a trust

created pursuant to a divoree action would be
included, even though such a trust is not dona-
tive but is ereated pursuant to a bargamed -for
exchange.” Commercial trusts come in-numer-
ous forms, including trusts created pursuant to
a state business trust act and trusts created to
administer specified funds; such as*to pay a
pensiod or to manage pooled investments. Com-
mercial trusts are often subject to special-pur-
pose legislation and case law, which in some
respects displace the usual rules stated in this
Code. See John H. Laugbein, The Secret Life of
the Trust: The Trust as an Instrument of Com-
merce, 107 Yale L.J. 165 (1997).

Express trusts dlso may be created by means
of court judgment or decree. Examples include
trusts created to hold the proceeds of personal
injury recoveries and trusts created to hold the
assets of .a protected person in a conservator-
ship proceeding. -See, eg., Umform Probate
Code Section 5—411(3)(4)

NORTH CAROLINA COMIVIENT

This section modifies the Uniform Trust
Code, which provides that the Code applies to
expresa trusts,” by bringing forward the provi-

sions of former G-S. 36A-22.1(5) of the Trust

§ 36C-1-103. Deﬁmtmns.
The following definitions apply in this Chapter:

Administration Act which give specific exam-
ples of what is and is not included within the
term “express trusts”, The Uniform Trust Code
did net list any such examples.

306

§36C-1-103
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iC-1-103 §36C-1-103 ART. 1. GENERAL PROVISIONS AND DEFINTTIONS §36C-1-103

8s trust” . (1) Action. — When applicable {0 an act of a trustee, includes a failure to

ther the act. ' : ' .

ster also (2) Ascertainable standard. — A standard relating to .an individual’s

2 under health, education, support, or maintenance within the meaning of

1st. This section 2041(b)(1)(A) or 2514(c)(1) of the Internal Revenue Code.
trusts, (3) Beneficiary. — A person who:

6.2, b4 a. Has a present or future beneficial iaterest in a trust, vested or

ustodial contingent, including the owner of an interest by assignment or

r 33B of transfer, but .excluding 2 perxmsmble appointee of a power of

ssued to appointment; or

ements, b. In a capacity other than that of tmstee holds d power of appoint-

¢ debts, ment over trust property.

aefits of {4) Charitable trust. — A trust, mcludmg a spht—mterest frust-as de-

ywae for scribed in section 4947 of the Internal Revenue Code, created for a

charitable purpose described in G.S. 36C-4-405(a).

{5) Environmental law. — A federal, state, or local law, rule, regulation, or

ordinance relating to protection of the 'environment.

(6) General guardian. — As defined in G.S. 35A-1202(7).

(7) Guardian of the estate. — As defined in G.S. 35A-1202(9).

(8) Guardian of the person. — As defined in G.S. 35A-1202(10). )
would be (9) Interests of the beneficiaries. — The beneﬁmal mterests provided in
;?;ggf;g; the terms of the trust. '

1 numer- (10) Internal Revenue Code. — The Intemal Revenue Code of 1986
rsuant to amended from time to time. Each:reference to a provision of the
Eﬁﬁ,ﬁ; Internal Revenue Code shall include any successor to that provision.
1té. Com- (11) Jurisdiction. — Wher applicable to a geographc area, includes a
’:‘lflsg;‘e state or country.
od in this (12) Person. — An individual, corporation, busmess trust, estate, trust,
et Life of partnership, limited Liability company, association, joint venture,
* of Com- government; governmental subdivision, agency, or instrumentality;
)Y means public corporation, or any other legal or commercial entity.
3 include (13} Power of withdrawal. — A presently exerc1sable general power of
i‘fﬁnﬁfi appointment other than a power: :
servator- a. Exercisable by a trustee and limited by an ascertamable standard
Probate or

b. Ezercigable by another person only upon consent of the trustee or

a person holding an adverse interest.

(13a) Principal place of administration. — The trustee’s usual place of
ie exam- E business where the records pertaining to the trust are kept or.the
thin the trustee’s residence if the trustee has no usual place of business. In the
st Code case of cotrustees, the pn.umpa] place of administration is one of the

' following:
a. The usual place of business of the corporate trustee if there isa
corporate cofrustee.

b. The usual place of business or residence of any of the cotrustees if
there is no corporate cotrustee.

- 307
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(14) Property. — Anything that may be the subject of ownership, whether
real or personal, legal or equitable, or any interest therein.

(15) Qualified beneficiary. —A living beneficiary to whom, on the date the
beneficiary’s qualification is determined, any of the following apply:
a. Is -a distributee or permissible distributee of trust income or

principal.

:b. Would be a distributee or permissible distributee of trust inecome or
principal -if .the - interests of the distributees described in sub-
subdivision a. of this subdivision terminated on that date without
causing the trust to terminate. .

¢. Would be a distributee or permissible distributee of trust income or
prineipal if the trust terminated on that date.

(16) Revocable. —- When applicable to a trust, means revocable by the
settlor without.the consent of the trustee or a person.holding an
adverse interest. v

-{17) 'Settlor. — A person, mcludmg a testator, Who creates -or contributes
property to, a:trust. i more than one person creates or contributes
property to a trust, each person is a seftlor of the portion of the trust
property attfibutable to that person’s contribution except to the
extent another person has the power o revoke or withdraw that
portion.

(18) Spendthrift prowsmn — A term of a trust that restrains both

" voluntary-and involuntary transfer of a beneficiary’s interest.

- (19) State. — A state of the United States, the District of Columbia,

. Puerto Rico, the United States Virgin Islands, or any territory or
" ingular possession subjeet to the jurisdietion of the United States. The
term includes an Indian tribe or band recognized by federal law or

... formally acknowledged by a state. .

: (20) Terms of a trust. — The manifestation of the settlor’s intent regard-

- ing a trust's provisions-as expressed in the trust instrument or

established in. a judicial proceeding. -

{(21) Trust instrument. — An instrument executed by .the settlor that
contains terms of the trust, including any amendments to the instru-
ment, and any meodifications permitted by court order. .

(22) Trustee. — Includes an original, additional, and successor trustee,
and a cotrustee, whether or not appointed or confirmed by a court. The
term does not include trustees in mortgages and deeds of trusts.

History.
2001—413 81 2005-192 8. 2] 2007 106 8. 2
2009-222,'s. 1. :

OFFICIAL COMMENT

A definition of “action” (paragraph (1)) is an “action” by the trustee that the term in-
included for drafting convenience, to avoid hav-  cludes a failure to act.  ~
ing to clarify in the numerous places-in the  “The’ definition of “ascertainable standard”
Uniform Trust Code where reference is made to  (paragraph (2)) was added fo the Code by a
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arguments and he said,-no,‘I think that there ére,_you,know,
issues to go forwaxd on, and there's no collateral estoppel.
So he denied the 12(b) (6).

The defendants took the unusual step, without having
it cértified, of filing an interlocutory appeal to the Court
of Appeals on that'issue, because there is some authority for
the proposition that if you have a collateral astoppel
défense you can file an interlocutory appeal so you don't
loée the rights you're trying to asseft. So they did that.
And the Court of Appeals took it and they heard it. And two
of the judges up there agreed with them and diSmissed_our
case,

Judge-Tyson disagreed, and he wrote a wvery strong
dissént. And we have included in our -—- attached to our
trial brief that Court of Appeals decision with the dissent
for your review, if helpful.

And he said, no, actually, I think it's unambiguous
that they retained.these‘rights, but it is at least
ambiguous, and so it-goes béck to a jury tirial. Based on
that dissent, we appealed to the Supreme Court. The Supreme
Court heard oral argument and unanimously reversed the Court
of Appeals and reinstated our case, sent us back down here to
conduct discovery for the last yéar.

So discovery has gone forward fér the last year, and

the case is now before the Court, you know, we.would contend.
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on our claim for trust termination and reversion. And our
position is that the rglevant issues for yéu there — and
these are outlined in the pretrial under our issues on page
18, would be since 1987, has it become impossible or
iméractical to use the trust property and land for the
purposes specified by Dr. Sharpe and_his wife in the deed and
agreement executed in 19507

Second, on that issue, has HBC —— sometimes I'11

* refer to them in shorthand as HBC -- acted arbitrarily and

contrary to its duties as trustee in failing to declare that
it has become impossible and impracticable by a vote ——
impracticable by a2 vote of the majority of the directors of
HBC? |

Third, has the State of North Carolina declined to

accept the trust property for the purposes specified by

Dr. Sharpe and refused to serve as successor trustee?

And fourth, and this is the issue we've 3just been
discussing, in the '87 Consent Judgment, did the plaintiffs
give up all future‘reversipnary interest in the event of
continuing impossibility and impracticability? There is élso
a breach of fiduciary duty claim and an accounting claim.

As you can tell from the way that I have outlined

these issues, in the 23 years since the Consent Judgment, we

think the evidence shows that it continues to be impossible

and impracticable to use the property for trust purposes.
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THE COURT: Wow.

MR. FRANCIS: Yeah. And she's listed as a witness,
so she may —— is one of the signétories'of the Consent
Judgment. So she may testify. She's 91 years old.

They contend that she is -- has a fufure
reversicnary interest if such was maintaiﬁed. I mean, they
contend thére was ﬁo reversionary interest, but if there wﬁs,
they say she's an heir and descendant. We say not because
she jusﬁ came from John and not Gertrude.'

.All right. And they also contend that the Sharpes.
should be parties because of tﬁe language I reaa to y;u. Our
position before Judge Blount, which she ‘agreed with was, no,
the beach land was to go to the Sharpes, the mainland to the
Hursts., The beach land is gone, and so it's only the Hursts
that are involved. And Judge Blount agreed with that as far
as who the necessary parties were.

But in terms of the management of the trial, that's
an issue for a later date. If they win, we don't get to the
issue. If we win, I think that the way the trust reads, the
duty .of the trustee is now to distribute the property to the
beneficiaries. And if it appears there is a disagreement
about who the beneficiéries are; then the éourt would resolve
that in subsequent proceedings. | |

THE . COURT: Okay.

MR, FRANCIS: That's the way I think. So that is
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On nﬁmbér 8, I understood your ruling to be
plaintiff's motion ﬁo exclude evidence regarding potential
Hurst heirs or Shatpe heirs and their distribution rights,
da—-da-da.

So it's not just —— not just —— ocur motion'was
directed toward not only eﬁcluding that evidence as it
related to the Hursts, but also any evidence and arguments
about the Sharpes also.

THE COURT: That was my understanding also.

MR. EMORY: Your Honor, the# to be clear, the last

sentence says that the '87 Consent Judgment is authentic and

. admissible and free to use the documeﬁﬁ as evidence 'in the

case.

THE COURT: Sure.

MR. EMORY: For example, to the extent that the
plaintiffé testify or exbect to testify — aﬁd one of the
reasonsAthey bréught this case was to keep the Sharpes from |
getting the land, not to —— that it seems to me the jury
would — ought to hear that.

Not to determine who the parties ought to be, but as
to their intent in bringing the case, their intent in signing
the Consent Judgment-and as to the relief.

MR. FRANCIS: I.don‘t expect them to testify to
that. That's not our poéition. Our position.is we brought

the case to terminate the trust and the trustee, pPerhaps with
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the Court's guidance, will distribute it-to whoevgr should
get it. It had nothing to do with keeping the Sharpes from
getting anything.

MR. EMORY: One of the plaintiffs so testified in
deposition.

MR. FRANCIS: Well -

THﬁ COURT: Well, the téstimony is not really
diépositive of those type of .things, ié it?

MR. EMORY: No. &And I don't suggest that it is, but
it seems to me it's Something the jury‘oughi to dete:mine in
making a dispositive decision.

THE COURT: Well -—

MR. EMORY: And that is the only reason we say that.
I mean, we're not —— we're not —— it's not our intention and
we have no evidence on which we relied to reargue to the
jury, the issue of proper parties. So this is for a
separate —— a separate —

THE COURT: So someone testified they brought this
action to do what?

MR. EMORY: Why did you sue the Sharpes?'

Sued the Sharpes to keep them'f£om getting the land
in 1987. I mean, in this case,

MR. FRANCIS: PFirst of all ~-

THE COURT: That is real curious.

MR. FRANCIS: Well —-
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the defendant, and ladies and gentlemen 6f the jury. Gbod
afterncon. We got a chance to get to know eéch other for the
last 24 hours, and I appreciate your attention to the matter
so far.

I repiesent Harriett Hurst Turner and John Henry
Hurst, the plaiﬂtiffs in this case, against The Hémmogks
Beach Corporation. Harriett and John have brought this

lawsuit as the grandchildren and as the heirs and descendants

of John Louis Hurst, and Gertrude Hurst, against The Hammocks

Beach Corporation, which is the trustee of the real estate
that you heard about in jury selection so far. |

The purpose of the lawsuit is to terminate the trust
that exists by which The Hammocks Beach Corporation.manages
this property.

Because it is clear as day, and it will be as clear
as day to you by the énd ofrthis txial, -that it has become

impossible and impractical to use the trust property for the

. purposes that were required by the trust that established it

in 1950.

| The plainﬁiffs, John and Harriett, are also seeking
to heold the trustee, The Hammocks Beach Corporation,
responsible for their many violations and breaches of theif

duties as trustees, especially in the last 23 years. 1It's

" called breaches of fiduciéry duty. That's the legal term.

But we'll show you as we go through the evidence,
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.And what I'm saying to you in this opening, what the
evidence is going to show in this case, is that The Hammocks
Beach Corporation in the last 23 years not only just violated
their dutiés as trustee, they have wviolated that trust
relationship. And that's why this trust has got Eq end.

The parties —— they worked pretty well. You'll hear
about this from Ms. Williams.:'Things worked pretty well in

the 1950s and '60s, basically because it was new, people were

| excited, they built the new buildings, and quite frankly,

because black people didn't have a lot of other places to go.

It changéd in the 1%60 and '70s where everybody
could go wherever they could afford to go. You could go. to
Wrights#ille Beach, you could go to Myrtle Beach, 6r you
cquld_go wherever. And what happenea was the people that
were running Hammocks Beach failed to keep up with the times.

They didn’t build any new amenities that w9uld
attract. people to go thgre. They didn't bring qualified
peoplé in to help them run a huge asset like this. 1In 1959
and 1960, they gave that island to the State of North
Carolina for no cpnsideration.

Now, whatever you think about that being a state

park —— it's a nice thing for the State of North Carolina.

‘You know, they gave it to them for nco money. That 2,000-acre

island.

And what they've done over the years, is they've
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of Ge?trude Hurst, one in a million people would do that.
And how it was sgquandered over the years—by The Hammocks
Beach Corporation.

Because the evidence will show by their actions in
managing this property, that it has become clearly impossible
and impracticable in the last 23 years to use the property
and land for the purposes specified. The trust should be
terminated. |

The North Carolina State Board of ﬁdgcatioﬁ has
declined t6 serve as the trustee. "And you will see in the
Consen£ Judgment, we'll show you wheie they have declined to
serve and reitérated that declarétion again -in this case.

And The Hammocks Beach Corporation has acted

contrary to law in its duties as a fiduciary in refusing to

recognize that fact. The document says that when it becomes
impossible or impracticable, theﬁ they are supposed to, by
vote of the majbrity of the board of directors, recognize
that.and.terminate the trust. .

And one of the duties of a trustee is to recognize
when you aie no longer needed. Okay. If you hire me to be a
trustee for youi child and you put $500, 000 in,fhe trust, we
éét down_to where there is only 525,000 in the trust, and
you're paying me $1,000 a month, then i need to terminate
that trust.

There is more money going to me than going to your
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knéwledge of the Hurst family in the 19465 and the‘19503.
Now, you wére-starting to describe what the Hammocks

was like befofe Hammocké Beach Corporation became the

trustee —— '

A Unh-huh.

0. —— and before the gift by Dz. Sharpé to the teachers.
During that time, was —— the tlme that Dr. Sharpe

owned 1t was the Hammocks' a functioning farm and so forth?

A. . Yes, it was.
0. Tell the jury about that, please.
A, They had a farm, but they had tenants. I'm sure all of

you know what I mean when I say "tenants," who worked the

farm., Granddaddy was the overseer. Granddaddy is John Louis

"Hurst. He also had a fishery and different peopie were

employed there.

And trucks would come -in to get the fish._ Mostly,
they would get mullet fish. ' This fishery was located down
from the teachers' main building. And it took —- well, this
time of year on, maybe-Oqtober waé when the fish really would
start coming in there.

And this was a lot of livelilood for people because
we don't have factories in Onslow Cgunty. We have Camp
LeJeune. Either you are civil service, you farm,. which all
the farmland stock is on; or you fish.

So this was work forAfhem. And when I say "fish," I
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don't just mean throwing out a fishing line like you guys do,
I mean with a net. Shellfish, which is your oyster and your
shrimp. They did that out there.

Q. Was there also a sawmill on thé property?

A. Oh, yes. He had a sawmill. Grandma and Grénddaddy's
house is still preserved. - fﬁe material that thatghouse was
built out of, before I was born, was —— those trees was there
on the Hammocks and Granddaddyp with the sawmill with all his
help, that‘é where that timber came from, the wodd to build

the house.

0. Were there animalsféraging on the property?

A. Yes, there were. |

Q. Tell the jury zbout that.

A The —— the — tﬁere wera all kinds of animals. But

what was so amazing, on the little island across from my
houée, there were several of them. You could see the wild
hogs and the goats out there grazing.

Sometimes they would come across and you could see
the deer, which you can still see that, going over to the
beach in certain seasons. They had to cross the intercostal
waterway, but it's just a-beautifﬁl outdoor scene. Very

pretty.

0. And was there machinery dn the property that had to be

maintained?

A. Oh, yes. Like the tractors, different things like-
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that. And Granddaady'was more or less, I guess you could
say, Jjack-of-all-trades. He todk care of the machinery, the
animals, the boats.

There were boats because we used to —— it was
amazing when we were in college. We rushed to see who could
get the most béats to rent because we would rent a boat out,

but it seemed like every time I'd rent a boat, the people

‘would keep it all day.

But, if my husband rented a boat, they would bring
it back at a certain time. So he could rent his boats more
often. So all.that had to be kept up.

0. That's what I was about to ask you. What was John
Hurst's role, Grandaddy's role, at the Hammocks pProperty when
Dr. Sharée cwned it? .

A He was ~— they had a very close relationship, but hé
was in charge of everything, all.the operations going.on.

Q. Tell the jury about s&me of John Hurst's skills and
abilities in managing a property of that size.

A. As I said —— well, I did not say this. He did not have-r
a college educétion. Grandma did, but he didn't. But he was
skilled in so many things. I guess.you'd call that a2 person
with a lot of common sense and wisdom.

So he was able to do these diffe:ent things as far
as —- as I foresaid, taking care of the equipment, taking

care of the farm, and instructing the tenants as to what to
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do and what not to do.

What was exéected. Make preparétion for Dr. Sharpe
and his.guests when they-came down. Let me give you an
example. Dr._Sharpe would bring down doctors, people who
worked with him. -

A And the first time we ever saw that, I really
couldn't piéture him being;a docﬁor because he always dréssed
down. 'Ang when I say "down," I mean dungarees—typé stuff

because he had been robbed once. He never wore any jeﬁelry

' because of the robbery.

But anyway, one particular time, there was this
bléck doqtgr, and he had never missed churéh ip 35 years. So
grandma‘didn't have church at her church that particular
night, but up atrmy community, we had church. So it was to
our advantage Eecause they came and Dr. Sharpe made a great
donation. to the church.

He was that type of person. He would go to the
schools or the church or wheraver he went. He loved to
match, You raise 2 or 3,000, I'1l match you. That was mf
first impression of the man.

0. Was there an incident that you recall where —— éid —_
did Granddaddy John Hurst and Dr. Sharpe go fishing
together? |

A; Yes, sometimes. And they worked —- you'd see them

beside the road, pushing bushes down.
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A. Things iike_that. Uh-huh.

Q.  All right. How did —- how did Dr. William Sharpe and
Grandaaddy John Hurst meet and gét acquainted with each
other? _

A, Oh, fhat was during -— that was back when Granddaddy

was young. He was working for Onslow Gun and Ride Club.
That was even before Camp LeJeune was there, when they met.
2And he wés in‘seércﬁ of property. And Granddaddy found the
property for him.

0. Okay. Tell the jury just a bit about how Dr. Sharpe
used the property. Did he stay there all the time? Or did
he go back and forth to his medical practice in New York?

A, He did not stay there all the time. ' He came there for
R and R. Relax and rest. He always would tell us the
Hammocks means rest. And he would come out there Just to do.
tﬁat.

And'I guess that's why helalways, always dressed
down. You would always see him dressed down. It was his
place of relaxation. And it is a very relaxing place. Until
the storms come. |
0. When Dr..Sharpe.was at the Hammocks, would he sometimes
bring guests with him from up north?

A. Yes. As I foresaid, he would bring his associates who
worked with him and the children. That's how I got to meet

the children, Bill and Bill's children. - -He had some
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approved. I have the treasurer, Modele Whirlly was piesgnt
at the meeting but as procedure dicfates. I will send her
the bills and the designated payee and she will issue the
checks. She has not received that information from me and I
haven't transcribed it so I don't know exactly what that —
Q. Okay. Does The Hammocks Beach Corporation have any

sources of revenues, as we sit here today?

A, Potential sources.
Q. What do you mean potential sources?
a, We are in the process of negotiating some transfer of

land, one such with the state Wildlife Departmént. State
Wild Life Department has requested the purchase of about five
acres of land for thg purpose of building a beat ramp on a
designated site at the Hammocks. Theif proposal has come to
my office and gone back for refinement. And when they
refined it, it wiil come to the Board of Directors, and they
will pay an agreed amount in the neighborhood of $600,000 for
the property and that will give the association money to pay
off its $188,000 taxes maybe 200,000 by the time.it's
confirmed.. But thét's one source,

Another source that we are under review with State
Parks. State Parks has requested the purchase of 40 acres of
land which includes the Gertrude Hurst Assembly buildingl We
have not negotiated the price and we —— and the state has

said they're interested in it and probably Ms. Tinsley will
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Thank you.

THE COURT: Okay. What about as to the last»iéSue,
about the failure —— about the state refusing to serve as
successor trust —-— there's no —— is there any evidence before -
the Ceocurt about that?

. | MR. EMORY: Your Honor, there's absolutely none, énd
that's —- this is a clear'requireﬁent in that paragraph.
There's absolutely none. And it is a glaring omission that
must be ;ntentional. I mean, it is —— the ‘attorney general
was in the 1587 case, and so there'é no question that the
parties went through that process then. They sued the
attorney general in this case to bring-him in; The attorney
general moved to dismiss on the ground that the 1987 Consent
Judgment expunged the attorney general's interest. So
they're out of the case on that basis.

But tﬁe —— but there's been no evidence, no inquiry,
no discovery, not even an argument that there waé a tender to
the attorney genefal or a request to the attorney general
that they come in to ser&e as a successor trustee and then
what the response to such inquiry might have been. There's
just none. And unless something happened without us being
served or noticed of.it, Ilaon't think it actually happened
at all. In fact, I would say as an officer of the c&urt I
have no — there's been‘no information te us that such an act

occurred. That's another requirement in this impossibility
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issﬁe or this impossibility analysis that has — on which
there's no evidence and about which there is a clear .
requirement, unambiguous in this document.

MR. FRANCIS: If Y may respond, Your Hénor?

'MR. EMORY: I'm sorry. Did I ——

THE.COURT: Yes, Mr. Francis.

MR. FRANCIS: Again, this analysis is rooted in the
deed, Your Honor,land the deed says that —— let ﬁe pull the |
language so I can read.it:' -

The deed says that "the property conveyed herein may
be transferréd to the North Carolina State Board of Education
to be held in trust for the purposes herein set forth, and if
the North Carolina State Board shall refuse to accept such
property for thg purposes of continuing the trust herein
declared, all of the property herein conveyed shall be deeded
to," and then ;t goes on with thaf language.

‘ So.this ig —— thié is'in the deed that I'm reading

from, Your Honor, on the deed —— Recorder of Deeds, page 637

—- Register of Deeds, page 637,

THE COURT: Yeah, but how ~—— I mean, there has to be

some proof of that. There's no proof that —— there's no

proof before this Court that the State of North Carolina has
been served with anything that has been — the State of North
Carolina has declined anything. They would be deciding this

issue with no evidence before them.
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MR. FRANCIS: That's —-
THE COURT: I mean, there's no evidence that -- I
mean, I — I mean, I —— I would be willing to bet tomorrow's

pay that there is nothing in that record that says the State
of North Carolina declined to stay as successor trustee in
this case. Where is the evidence of that?

MR. FRANCIS: In the Consent Judgment oﬁ page 10 it
says, "The Attorney General of the State of North Carolina
has filed answer and, through Andrew A. Vanore, Chief Deputy
Attorney General, appeared before the Court and asserted the
public interest. The Attorney General has advised the Court
that the State Board of Educafion has no interest in
succeeding Hammocks Beach Corporétion and would net" —— "as
trustee and would not agree to do so, and otherwise takes no
position in respect to this litigation.”

Then in this case we sued the attorney general. The

attorney general entered an appearance and filed a motion to

dismiss reiterating this same position, which is a matter of
record in this case, and was dismissed by Judge Baddaur in
August based on a reiteration of this very same position.
THE COURT: . I'm —— I mean; I don't have any doubt
about that. But I'm just saying does that mean —— when
you're saying that, does that mean you don't have to put a

witness on the witness stand from the Attorney General's

‘Office to come in and testify that they have given up that
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right and they have no successor interest so ﬁ jury can hear
that out of. someone's mouth?

MR, FRANCIS: It means — it means thaﬁ they already
did it in 1987. They don't have to do it again.'

TﬁE-COURT: I don't say they have to do it again,
but you're trying to prove this to a jury, you know, by the
greater weight of the evidenée. I mean —

MR. EMORY: . Your Honor, may I have —--

MR. FRANCIS: If I could finish here.

THE COURT: Okay. _Go ahead. |

MR. FRANCIS: What I'm saying is there is no
feéuirement in the deed for there to be a successive

declination. They have already declined, and that is set

- forth clearly in two or three places in the Consent Judgment

which was signed by The Hammocks Beach Corporation and
entered by this court. That is the sufficient declination to .
serve as successor trustee. |

Tom Ziko, the attorney for the state at this point
in this éasa, filgd a motion to dismiss, an answer and motion
to dismiss on August 9th, 2007, and he then appeared —— in
that answer he says, "Paragraphs 36 through 38 of the
complaint allege that under the Cornsent Judgment the Court
found that becaﬁse of the impossible or impractical nature of
the trust the State Board of Education could not serve as

trustee, and the state disclaims any interest as contingent
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trustee. The State Board of Education and attorney general
admit these allegations." |

| That's the law of the case. I mean, we don't have
to call = witness for the law of the case. It's —— that's
like calling a witness to testify to Judge Blunt's ruling on
the motion on necessary parties. That's the law of the case.
They've already -~— they have reiterated that declination in
thei; response, and then based 6n that Judge Baddour
dismissed them from the case withrno explanation in the order
on August the 23rd, I think it was.

THE COURT: Okay. What do you say about that, Mr.

‘Emory?

MR. EMORY: Three tﬁings. First, they don't allege
that in the complaint.

Second, the actual motion to dismiss is based on the
fact that the Conéeﬁt Judgment expunged any interest that the
State Board may have.

But more importantly, in the pretrial order in this
case, you don't have to go back any years or even any months,
the plaintiffs in their issues lists the following: “Haé the
State of North Carolina declined to accept the trust property
for the purpoées specified by Dr..Williém Sharpe and refused
to serve as successor trustee?”

Which is precisely the issue we're talking about,

and that is — this is an issue presented by the plaintiff in
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the charitable trust statute, the attorney general comas in
as a lawyer for the beneficiaries, not as a lawyer for a
successor trustee. So i£ could come in and say, no, don't
terminate this.trusf; the trust should continue. So they're
acting as a lawyer in two different ~- I mean, in your
hypothetical they.could act with either hat on.

THE COURT: But sihce they have notice of this
dction is going on, you'd agree that they can'f really do
that and with any credibility at this juncture, wouldn't yéu?

MR. EMDRY:- No; sir, I wouldn't. They —- I suppose
one could argue —— well,.remembe; now that the attorney
general came in on behalf of the State Board of Eduéation and
made éxactly the samé motion we did; that this case should be
barred because of collate;al estoppel and-resljudicata. And
Judge Baddour granted that motion and denied ours on the very
same ground. We went up on that. B2And counsel sometimes
forgets it's been going on for four years because the first
year was our appeal to the Court of Appeéls. And then the
plaintiffs Wept up tc the Supreme Court for a yéar, and then
we came back down to start the case on discovery and the
merits.

But we don't have to guess about the plaintiffs’
view on these issues because the plaintiffs make the
distinction between now and then. In paragraph 36 of their

complaint, they allege in the 1986 action the State Board of




0 N4 & ;o o~ W N

10
11
12

13

14

15
16
17
18
13
20
21
22
23
24

25

-App. 77-

1052

THE COURT: All right. lWell, let me ask ~-

MR. FRANCIS: {Indicating.)

THE COURT: - Yes.

MR. FRANCIS: May I respond briefly on that?

THE COURT: Briefly.

MR FRANCIS{ Just briefly.

What counsel.seems to forget in making his argument
is that evidence comes in tﬁe form of witnesses and
documents, and it says clearly in the Consent Judgment the
attorney general has advised the Court tﬁat the State Boafd
of Education has no interest in succeeding Hammocks Beach as
trustee énd would not agree to do so.-

 So there was no omission to call anybodf. The
stipulation — stipulation 8 says, "In the '86 lawsuit
leading to the Consent Judgment, the State of North Carolin;
and the State Board decline to serve as successor trustee
under the terms of the'original trust.”

You don't need anything else. That satisfies it.
There's no requirement in the deed for these serial
declinations. That's -~ that is -- we would argue -- and
that's the reason why Tom Ziko and the stéte filed their -
motion to dismiss and were dismissed.

THE COURT: COkay. All right. Well, I still want to
know about this whole board tﬁing because that's a real

stickler issue for me.
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Honor, and I don't know that I have anything new to say.
THE COURT: Weil, I think the Attorney General
has —— I mean — I mean, I think they've spoken their peace.

I think that they —— they have basically said we're not
interestéd in this, and I don't think that they can assert
any right as a substitute trustee in this litigatibn, based
on what I heard. So that's not someth;ng.that I wanted to
consider giving serious considerafion. Buﬁ I am interested
in this board. I'm intereéted in what you're able to producé
on that. 2And I'll work on these other instructions tonight
and have them in the morning.
So we'll recess until 9:30 tomorrow morning.
MR. FRANCIS: Thank you, Your Honor.
(Whereupon, Court recesses.at S:il P-m. until
9:30 a.m., Thursday, September 30, 2010.)
PROCEEDINGS OF THURSDAX, SEPTEMBER 30, 2010
{At 11:31 a.m., the following proceedings are
had:) "

THE COURT: I'm giving you the first nine pages of

" these that includes the lion's share of these instructions to

look over this issue.

MR. EMORY: All right. .

THE COURT: The other pages are relatively short and
I'll have those for you in just a few minutes.

MR. EMORY: Thank you, Your Honor.
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THE COURT: All right I'm just going to strike that
paragraph. I don't care. 1It's not that important to me.
Okay. Next —-— anything else, Mr. Francis?

MR. FRANCIS: Yes, Your Honor. The last commént,

I —— I may have misheard the Court yeéterday,'but I thought
that —- that the Court had indicated on —— page 12. |
| THE COURT: Okay.

MR. FRANCIS: - Finally, as to this 4th issue, I
thought I heard the Court to say fhat you were going to give
them some instruction about the state and the Board of
education having been sued and been disﬁissed from this case.
But maybe I ﬁisheard you.

THE COURT: We talked that and I didn't include that
language, and I'm trying to figure out why I didn't include
that language. H'm. What do you say about that, Mr.

Emory. 7

;MR. EMORY: That you got it exactly right and thgt
thefe's no evidence of that in the case at all. None
presented in this tribunal about that issue.

‘MR. EMORY: If you put that in, then you would have
to explain what the legal affect of that is, and then the
Jury would have t6 see the document it seems to me to
understand what was said in the documents, what ghe court
order said, and it raises more questions than iﬁs provides.

That's something that could have been explicated in the —
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trust that had race restriction and the state — I mean the
deocument is hexe, I'd be glad to hand ;t up. So the'state's
position was we can't have any part-of‘a trust and serve as
trustee of sémething that would have a race restriction in
its.

So those findings are made in that case. Consent
Judgmént would héve ~— that case was 6ver, A brand new'case,
the state attorney general was sued. They moved to dismiss
aileging that one of the basics for their motion to dismiss
was that the Consent Judgment expﬁnged ;11 their rights.
Judge Baddour, without making any findings —— in faet, it was
a consent -- I mean, the plaintiff agreed to the motion to ‘
not contest the moticon and they left the state board of
educaﬁion out.

Those are the facts. But my point is there is no

evidence in this case about that at all. Sp I don't know

" how —- ﬁell, let me éuggest to you —— we take the position

there's no way to put that issue in the case at this time
without completely confusing the jury about the impact of

this case and one as it relates to the findings 20 years ago

by another judge. What the legal effect of that is, how they

even related all without some witness here to talk about it.
And both sides have rested.
THE COURT: What do you say about that Mr. Francis?

MR. FRANCIS: Two things, Your Honor. Other than
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this comment, the instruction as it'is, we agree with.
Counsel was mistaken in saying that none of the pleadings aré
ih evidence in this case. The defense introduced
plaintiff's — Defendant's Exhibit Number 32, the.complaint,
which very cleariy.indicates that we sued the State Boérd of
qucation and the attorney general. So that's in evidence
and it's going to be commented upon.

The only question is whether you'should instruct the
jury as to what actually happened, which is the stafe filed a
motion and answer to dismiss, and in response they were
dismissed. I don't think you should —— X don't think you
should comment upon the reasons because Emory and I have a

disagreement upon -- about the reasons. His position is the

‘reasons are because the Consent Judgment was res judicata.

My position ig they reiterated their declination to
serve as trustee. But I think the fact that they. were .
dismissed is a fact in the file is the law in the case; ‘And
think it —— I think it's actually misleading not to tell the
jury that because I'm certainly going to comment because they
were brought in but are not here now.

THE COURT: Is this —— is this in the file an order
dismisging them? I it in the file?

MR, FRANCIS: Yes, Your Honor.

THE COURT: Why can't the Court take judicial

notice?
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vour objection would be,

MR. FRANCIS: ﬁhy am I standing up? The only thing
I would suggest —— I had a chance to think about it a little
more — and I think it would improfe the language and go to
the poi#t of this if you would add after the word
impractical, add for The Hamﬁocks Beach Corporation. éo in
other words, it would say since 1987 has it become impossible
or impractical for The Hammocks Beach Corporation or for this
trﬁstee to use .the trust property and land for the purposes
spécified, and so forth énd so on.l

THE COURT: What do you gay, Mr. Emory?

‘ MR. EMORY: We object to that because that lowers
the standard substantially, The definition as the Court has
described later in the instructions that impossibility refers
to the ability‘to carry out the purposes of tﬁé trust,
period. If we were talking about changing trustees they
might be different but the standard is whether or not the .
trust purposes can be accomplished at all, and so we would
object té that. .

THE COURT: Well, this language appears to be your
lénguage, Mr. Francis. I'll allow that with the change but
since 1987 it has become impossible or impractical to use the
trust property and land for the purposes specified by Dr.
William Sharpe and his ﬁife in the deed and agreement

executed in 1950.
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logical change.
MR, EMORY: Yes, sir.
THE COURT: Okay anything else?
MR. EMORY: Yes, sir, I'm looking hera. I believe

—— oh yeah. All right, Your Honor, -and given the Court's

. ruling on the statement of the issue for impossibility, we

turn then to page 8 and on the second paragraph in the
Court's explanation of the issue.

THE COURT: Okay.

MR. EMORY: 'When you define impracticable.

THE COURT: Uh-huh.

MR. EMORY: We néed the eliminate the words bj the
trustee The Hammocks Beach Corpération with the available
means and resources,

THE COURT: Okay. Wﬁat do you say about that, Mr.
Francis? _

MR, FRANCIQ: No, that —-- that language is
absoclutely essenﬁial to thié.instruction. Because that is ——
you know, that is the way the cases interpret
impracticébility énd that is also the way the document refers
to impracficability. I méan, I think one of the things that
is the implicit suggestion is if it is practicable by anybody

then it's not impossible or impractical. And we ébsolutely

' agfee that it is practical by some trustee. It's just not

this trustee. BAnd that is what Dr. Sharpe contemplated by
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£he structure in the deed. You remember ﬁhat he did was he
said if it becomes impossible or impracticable then wé go to
the successor trustee. So he contemplated the interaction
between the abilities of the trustee to fulfill the trust and
the notion of impossibility and impracticability. So we need
to retain this language in practice by this trustee and in .
order to stay true to thé law and true to the intent of the
document we're interpreting.

THE COURT: All right, Jet me consider that., What
would you want to say anything furthér?, -

MR. EMORY: Simply, Your Honor, that we would ask
then that the plaintiffs —— we don't —- we don't know the
support and the position the plaintiff takes. I understand
this is critical issue in the case and certainly undexrstand
why they wanted it that way and to Le clear we're not
implicitly saying that, we're explicitly saying that there
should be the standard, and in fact, if you look at tﬁe deed
itéelf the words — those words don't appear. It doesn't say
for Hammocks Beach or the trustee. It simply says impoésible
or impractical to use said property and land for the uses
herein specified. And so to add this is to put —— to impose
words as requirements that were not included. Similarly in
this paragraph the word fulfillment for the feasons‘we

described earlier we suggest needs to come out because it

~ imposes requirements not in ~- well, it imposes a condition
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that is not in the —— in the original —- in the deed itself.

THE CéURT: What are you saying it should be?

MR. EMORY: Yes, that —— that —— that it would be
the use of the trust —- well, starting with impossible ——
impossgible would mean that use of the trust —— of the land
for trust purposes was not posgible could not be done.
Impfactical on the other hand does not mean it is impossible
to use the land for trust purposes but rather that such use
is impossible in impracticable. |

THE COURT: Is there a case that it says this
specific instance a particular trustee in place, Mr. —— Mr.
Francis? |

| MR, FRANCiS:- I do not have one to offer to the
Court right now but can look over the lunch break, Your
Honor.

THE COURT: You'll lock over the lunch break because
it seems to me that it says impossible in practice it means
in geﬁerai. If you can find a case that says the language
should be -— it should be specific then I'm certainly willing
to give it ——

MR. FRANCIS: We will look for that case, Your
Honor. If I could comment on this point. If you consider
that, I would ask you to look at the alternative disposition
clause in the deed which is, as I said, has this concept that

once there's impossibility and impracticability you can go to
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Board of Directors.

- MR. FRANCIS: I have two comments. The first ‘
comment is, it is true that Juﬁge Baddour's order in
hindsight tould be more detailed as to.the reasons why the
state would ﬁas dismissed. But what I can tell you, as an
officer of the Court, is I have spoken both before and after
the dismissal with Tom Ziko, and it is his firm belief that
the state cannot and is not going to serve as successor
trustee under the preseﬁt circumstances, not just 1987, And
so that was the basis of him filing the motion to dismiss and
that's alluded to in the answer.

So I think what we're doing is just collapsing it

all into one phase so that we can then move on. If there's a

— ves, yes, yes, yves, yes for the plaintiff, then the next stép

would be the settlor is directed to distribute. That's what
would happen afterﬁard. So I think, you know, if we do it
the way the Court is proposing now, then what would happen is

Mr. Ziko on behalf of the state would have to reiterate in, I

‘suppose, in this proceeding that that is still the state's

intention to.decline, and I don't have a large problem with

that because he's —- they're going to do it. They've already

" indicated they're going to do it. I know that as a fact.

And number two, I think they are bound by what they've
already done in this case. So I don't have a large issue

with it but I think that, you know, it's —— it's already been




10
11
12
13
14
15
16
17
18
19
20

21

22

23
24
25

-App. 87-

1094

really — wa're actually doxng that part of it 1ncorrect1y
So I'm going to delete that Issue Number 4.

And I note the defendant's objection. _

MR..FRANCIS: We're doing that, then it would be all
the correéponding part of Issue Number 4 out.

THE COURT: Right.

MR. FRANCIS: So I can say for the record, Judge,

- you know, I think it's not absolutely clear whether all this

would be collapsed or whether it would be in the manner that
you have ruled and going to do it, which is why I sued them
all in the first place. I didn't want to leave anybody out.

THE COURT: Sure. |

MR. FRANCIS: But théy'll come back when wé have a
hearing ox response to the Court's direction and we can sort
that out then. _

THE COURT: All right. Okay.

.MR. FRANCIS: 1If the jury returns for the plaintiffs
on other issues.

THE COURT: Right. And there's oné more issue and
that's about whether or not the Hammocks Beach trust language
should be in that —— instruction and you were — And I'm
going to give you time to look at that and see whether or not
that should be —— that language should remain in there about
the reasonable —— the reasonable means and the sources. Did

you have any cases —— did you f£ind anything that indicates
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that that needs to remain or that — it does look like it

" should be impossible in practice, but it should be general,

What do you say about that? Did you find any cases on issue?
MR. FRANCIS: No, I didn't find any authority that

would be helpful to the Court. Just to quickly restate it,

| our argument would be based on the way that the trust

documént works —- the deed document works. We think this is
the appropriate instruction. But I don't héve any authority
to offer that would be helpful to the Court. |

THE COURT: All right. I'm going to strike that
last -- that last sentence —— part of the sentence The
Bammocks Beach Corporation would be available means and
resources. Anything else before you argue to the jury?

MR. ERANCIS: I think there are — I mean, I had a
chance £o read this q#iCkly.ff

THE COURT: Yes.

MR. FRANCIS: -—— if it's helpful I think there is a

couple of typos on page one, the first —— second full

‘paragraph, As you know, we are trfing-a case in which the

plaintiffs ——

THE COURT: Right. _

MR. FRANCIS: — and‘then change -the next word to
conform.

THE COURT: Okay.

MR, FRANCIS: And I think there was one other. On
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fulfillment, " -— take out the words "fulfillment"” so just a

period would be after the word "impracticable. "

On this second issue.

THE
MR,
THE
MR.
'THE
ME.
THE
MR.

THE

COURT: Right.

EMORY: The fifth line.

COURT: ©Okay. Right, right, right.-

EMORY: Yes, sir. Yes, sir.

COURT: What dolyou say about that, Mr., Francis?
FRANCIS: No objection, Your Honor.

COURT: Okay. All right. Go ahead.

EMORY: Al1l righf. And then --

COURT: Hold on a second.

(Discussiqn off the record between the Court and the

clerk.)
THE

MR.

COURT: All right. Go ahead.

EMORY: Yes, sir. And then in the paragraph

that begins "Impossible,” again, I realize there's one other.

I think the same sort of thing. We would end that paragraph

with the wordsrﬁbeing put into practice," rather than "by the

trustee."
THE
MR

full line in

"the land for

practice.”

COURT: Yes.
EMORY: Yes, sir. The last line —— or the last
that paragraph has the words "that. the use of

trust purposes are incapable of being put into
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THE COURT: So it makes it generic.

MR. EMORY: Yes, sir. | '

THE. COURT: All right.

MR. FRANCIS: We would object to that, Your Honor.

THE éOURT: Okay. What's your objection?

MR. FRANCIS: The;e's nb —-.that there's nobody else
that could put it into practice but the trustee, and what the
document contemplates is performance by this trustee. That's
why vou have a scheme for moving on to the next trustee. So,
I mean, it's jﬁst_stating the obvious, is because that's what
we're focused on in this case of being capable of being put
into practice by this trustee, or you could say by Hammocks
Beach Corporation..

THE COURT: It could say a trustee.

MR. EMORY: We would have no objection to a trustee.

THE COURT: A trustee is nonspecific. What do you.
say about that? ‘ :

MR . FRANCIS: No. I would sﬁggest that you leave it
as is, or if you're not going to do that, to do what Mr.
Emory had suggested and Jjust put into practice, period."

THE COURT: Okay. I'll put ——-all right. That's
whaﬁ I'1l do. .

MR. EMORY: Yes, sir.

THE COURT: ALl right,

"MR. EMORY: And then I believe —
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- any further -- so that if the State of North Carolina, by and

through the State Board of Education, declines or refuses to
serve as trustee for The Hammocks Beach Corporation, Inc then
a hearing shall be conducted and notice shall be given to all
heirs of -—-all 1i§ing heirs of the Dr. William Sharpe and
the descendants thereof, and to thn and — the descendents
and heirs of John Hurst and Gertrude Hurst for disposition
and disbursement of the trust proceeds —- the trust property
and land. That seems -—-

What do you say that, Mr. Francis? _

MR. FRANCIS: T agree with that, Your Honor.

THE COURY: Okay. |

MR. FRANCIS: Tt seems to me —— if T could just
follow up on what youn were sayiﬁg?

THE COURT: Yes.

MR, FRANCIS: It seems to me that you jﬁst said the
next step is to ascertain whether the State the Board of
Education is going to servé as successor trustee or is going
to, and as I understood may be the case, reiterate their
declination to serve.

THE COURT: Absolutely. _

MR:‘FRANCIS:' And it seems to me that it's really
not necessary for the Court.to have a hearing just on that

issue. They can just make that known to me and Mr. Emory and

then submit that as a motion in the cause in this case
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simple title to the trust res in the contingent beneficiary
to the trust, the heirs and descendants of the late Gertrude
Hurst and the late John Hurst as provided in the deed and
agreement.

All right. That was the operative paragraph where
we called them out to get invelved in the case. All right.
And this i1s the critilcal response that leads —-

THE COURT: Let me stop you there. You can sue,
you know, jack rabbit as you choose to but just 'cause you
sue them doesn't mean they had an interest in that at that
point, they didn't have an interest in the property from a
legal standpoint until they become trustee, I mean,
everything else is imaginary. When that document says that
they may be, they don't have -~ may be doesn't create the
interest, the interest isn't created until the trustee
that's in the position is no longer the trustee. They don't-
have an interest that you can sue them based upon at that
point.

That's where I think there's a problem with your
argument is that when you say you sued them, that's fine,
but if they don't have an interest and they didn't‘have an
interest until the jury in this case actually entered
judgment, its verdict removing that trustee, creating their
interest, it was -- that issue was not ripe for judgment at

that time.
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difficulty with it, the Court’s position is, they didn't
decline what they are not legally able to accept. That's a
different concept. I'm not talking in hypotheticals. It's
no different than if someone offers to sell you property and
they don't have title to it-to sell it to you, any offer to
sell it to you means nothing. 1It's not until they have the
legal authority to accept that they can decline it.
Anything else is just an indication of what their position
will be in —-- at that time or is at that time. 2And if they
change their position, that's the situation. 2and this
decision about impossibility cr impracticability didn't
oceur till the jury decided that issue in the trial of this
case. No one else did -- you know, you may have talked
about it, and ——- but that trustee wasn't removed at that
point, that trustee continued on with the agreement of
everybody involved and that determination wasn't made —- do
you agree that determination wasn't made until a jury spoke
and addressed that issue in its verdict?

MR. FRANCIS: I agree that a second, it was made
for a second time in the jury verdict, but it was made for
the first time in the '87 consent judgment and that refusal
at that time was sufficient to satisfy this requirement.

The Supreme Court —- two points in response.

THE COURT: All right.

MR. FRANCIS3: The first thing is the dichotomy of
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So this contention is entirely misplaced, it’'s
based on Mr. Francis' own reading of newspaper articles and
his extrapolation from them. That is not the case. If this
Court tenders, in fact, as we believe it directed us to be
here to do that, it would be the State Board of Education
that would be the trustee of this matter. Now, whether they
chose —— I will indicate to you, the North Carolina General
Statutes, and this can be found at tab 18, does indicate
that a trustee can delegate certain duties to an agent.

That is —-- and the trustee, this is GS 36C-8-807, it is, in
fact, the case that there's contemplation that the State
Board of Education might enter into a memorandum of
agreement appointing as an agent of the Board of Education,
the -Division of Parks and Recreation, to assist in the
management of the trust-property. That would make perfect
sense, the trust property 1s actually right next to a
component of the state park system, where they've got
rangers and got other people and they have an education
program.

So the State Board of Education might, in fact,
assist the trﬁstee as its agent under this statute but, make
no mistake, it would be the Board of Education that would be
the trustee. We're not mistaken of that and there would be
no mistake about who in fact was the trustee.

Your Honor, we believe —— there was an effort to
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on 10 days of Rule 59, but because what we are arguing
against is the second order that the Court directed me to
prepare and I did prepare and that you entered on

October 26th, which set up this tender process. This is not
an appeal from this judgment, this is an appeal from

their -~ this is an attack on their reversal of their
position and a request that you reconsider the tender
process or in the alternative that you reject their
purported acceptance and so there's no kind of 10-days’
requirement that applies to anything.

THE COURT: What allows you to attack their abillity
to -- under what theory are you allowed to attack their
change of position on whether or not they wish to be
substitute trustee?

MR. FRANCIS: Because it's contrary to what's in

the answer and motion to dismiss and contrary to the case

law.

THE COURT: I mean, procedurally, where does that
come from? I mean, I'm just curious. Where does this —— I
mean, I'm trying to -- see, I have trouble.with a couple of

these things. I'm trying to lock at it from the standpoint
of when you were saying about they should have been in the
litigation and I'm thinking that, what would they have done,
just sat there and just sat there at the table while

testimony was being offered because you really couldn't
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was, you were —-- it seemed to us that it was yvour view that
there needed to be a formal declination on the record post
judgment, but as I read the colloquy that we had -~

THE COURT: That wasn't my position. My position
was to bring them in here to see whether they accept or
decline, I mean.

MR. FRANCIS: Well, but if I could just come back
to, during the charge conference, and it was a long ome, I
read this for several hours last night 'cause I couldn't
remember everything that we said. But in that charge
ceonference the Court said, the Court said that, well, I
think the attormney general has —— I think they've spoken
their piece, I think that they have —-- this is on page 73 in
the excerpt 8 that we have in the notebook. Yeou said, I
think they have spoken their piece, I think that they have
basically said that we're not interested in this and I don't
think they can assert any rights as substitute trustee in
this litigation based on what I heard. This was your words
from the bench. Sc that's not something that I wanted to
consider giving serious consideration, and then you
similarly said, post verdict, you said, I expect that the
state will reiterate its declination and you said several
times through the proceedings that you didn't expect that
they could come in and chaﬁgé their position.

THE COURT: I didn't say that they couldn't, I just

Suzanne G. Patterscon, RPR
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said that that's probably the decision that they indicated
previously. I mean, otherwise —— I used to post these terms
on my door, Latin terms on my door when I was in law school,
and one of them I posted years ago was the term that de
minimis non curat lex. Do you know what that terms means,
Mr. Francis?

MR. FRANCIS: No, Your Honor.

THE COURT: The law does not deal with
trivialities. And I wouldn't engage, I don't believe in
engaging in mental -- in rhetorical exercises and I
wouldn't, I mean, yeah, I'm sure I said that if it reads in
there that that would be their position but, once again, I
also indicated earlier when they indicated in 1987 what they
indicated, that that was an indication of their position at
that time because there was no legal authority for them to
accept any trusteeship at that time. And that's the reason
why that was not an issue to submit to a jury because until
a jury ruled on the impracticality or impracticability oz
impossibility of the trusteeship, then there was nothing to
accept or decline.

And that's why I have —— I have a problem with this
because, I mean, yeah, it says, may that, but everything
that came in this —~— on this testimony in this courtroom was
that from the inception, that the wheole point of this

property and the property that was previously deeded to the
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State of North Carolina was to provide this recreational
facility for students and that that was ~- and that was all
the heirs, that all these folks agreed to, that's why it was
created. And what we're talking about here is in
furtherance of that and I just have a real problem with why,
given that situation, yeah, I know that the State, what the
State said previously but, you know, I just, you know, why
that would be binding today, is sort of lost on me, but go
ahead.

MR. FRANCIS: May I —— thank you, Judge. The
judgment and order that the Court entered do not in any way
compel the outcome that Mr. Gulick described. The Court
says in the order, although the record indicates that the
State's previously declined to serve as successor trustee,
pursuant the aforementioned deed creating the trust, it
appears that following entry of judgment upon the verdict,
the North Carolina State Board of Education may now be
entitled to tender of appointment as successor. So the
Court did not say in your order that they were entitled to
appointment, they were entitled to tender of appointment.
And as you just said, I presume that you chose those words
for a reason.

If you meant that they could be appointed, you
could have simply appointed them in the order but the tender

of appointment contemplates two things. One is they could
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those things, the question is plain and éimply, do you
accept or do you decline. That's not something you get to
object to, it's not something you get to put on evidence and
show why they shouldn't be, it's a guestion of whether they
accept or decline.

When I say, tender, doesn’t mean that the Court
intends to say, if they say yes, I say no. It says, tender
says, you accept or you decline, that's what tender is
about, that's why I used the term, tender, that's the term,
I think, you use in this situation. But I don't see this as
a situation in where, I mean, respectfully, where there
would be discovery and there'd be deposition and there'd be
evidence offered as to why they should or should not be in
the appointment of a trustee. I don't see this as a normal
proceeding in the appointment of a trustee in a case, the
question is, whether or not they accept or decline. I mean,
that's what plain and simply this —— or this Court sees it.

Now, if you show me something that says that
there's a case that says there's a hearing after a jury
verdict to determine their fitness to become the trustee or
wnether or not the Court should, in fact, do that, I'm
certainly willing to consider that. But —-- but what I see,
a lot of this stuff you're talking about is pre-verdict
stuff, pre-verdict. ©Now that a verdict's been entered, thé

question is whether or not they accept or decline. How is
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only issue. And I see that only based upon their inability
or their —- somehow they're not cempetent or not capable or
there's some other reason why, as with any trustee, they're
not a proper party to serve as the trustee. The instrument
provides them to be the substitute trustee and unless you
can show me —-- show me a case that shows otherwise, I don't
see a basis for why otherwise the plaintiff has any standing
to object to the appointment of the State Board of Education
as the substitute trustee. I just don't see a basis for, I
mean, for the -- for you to object when the only issue
otherwise before this Court is the tender of this
trusteeship to the State Board of Education and their
indications whether they accept or decline.

MR, FRANCIS: Let me go on to that issue. 2As I go
on to that issue, let me say reasons number one and two,
which I've been talking about for over an hour now, are that
they already declined in '87 and they declined again in this
case. And those declinations in this case are judicial
admigsion which would preclude them from changing their
position.

Those cases that support that proposition are pages
20 through 23 of our brief and they are the Patrick case;
the Accelerated Framing case, and Tate casec.

THE COURT: But let me ask you this, don't those

cases —— any of those cases deal with the proceeding of the
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has gone on for four years. They want to come in at the end
and grab something that they have no entitlement to, not
just for the reasons that I've been arguing on this judicial
admissions but because the jury has said it's impossible and
impracticable. If you step back to that just for a minute,
Judge, remember the whole context of this case was, this was
sémething that was -

THE COURT: Well, how do we change the way you
phrased that? I don't like the way you said, want to come
in and grab something, I mean, they want to — I mean,
you're looking at a document that says that that's ~- they
didn't write that document, the document written by someone
else said that they're to be appointed substitute trustee
and it's not like they're —- you're falking about the State
Board of Education coming in and just sort of jumping in
something and taking it, the documents were prepared with
them in mind as a substitute trustee.

MR. FRANCIS: On this point that I'm arguing right
now, if they had answered the complaint differently, if the
Jury had found differently, then I would concede merit to
that argument, but once they have disclaimed any interest in
serving as succéssor trustee, not once but twice; including
in this case, and once the jury has said it's impossible and
impractical to serve for trust purposes, necessarily all

that the State can be doing is trying to get their hands on
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the land for whatever purposes they want. That is clear
from the documents that we have submitted attached to my
affidavit, the memorandum from Louis Ledford that is
reflected there, the letter from Louis Ledford to the'
Hammocks Beach director while the case was pending, and what
I'm saying is that the -~— this says ——

THE COURT: So if this property goes to the heirs,
are they going to establish a —— redo the camps and put the
camps up and make it so children can go visit there in
conformity with the original intent of the testator and
drawn up this trust so that it can be usedrfor the benefit
of school children and the children of the State of North
Carolina to go there and visit and play and enjoy the
property? |

MR. FRANCIS: Point in fact, my client Harriett
Hurst Turner plans to do exactly thét and I plan to stay in
there with her until the glorious end to help her to
accomplish this on a portion of the property. So the answer
is, yes, and I think she testified to that under cath. But
the legal response to that is, they're not required to.r

THE COURT: Well, I just said that because you said
for whatever purpose the State of North Carolina had in mind
and so I sort of just wondered what you thought the State
has a sinister purpose that they intend to do something

that's other than in conformity with what the intent of the
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didn't get to go up to the Supreme Court, they didn't have
to go through the extensive motions and sanctions practice
that T had to go through with Hammocks Beach to get basic
discovery responses.

THE COURT: So? So? What's that mean?

MR. FRANCIS: What that means is they obtained an
advantage by that representation in the answer, which is
inconsistent with the position they're taking now, and so
under the second criteria of judicial estoppel, they're
precluded from doing it.

The third criteria of judicial estoppel is the
courts consider whether the party seeking to assert an
inconsistent positicn derives an unfair advantage or imposes
an unfair detriment on the opposing party if not estopped.
And the unfair detriment, obviously, is obvious and
egregious to my party. The unfair detriment is, that if it
were clear that the Stafe could do what they are now
attempting to do, and I will say this in all candor to the
Court as an officer of the Court, the case would have never
been brought. Hammocks Beach would still be serving as an
incompetent, self-serving, feckless trustee down there
running the property intec the ground.

If we had thought that we could litigate this case
for four years, be successful, and I'll say as an aside,

Judge, this case was not like most of the cases I take where
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impracticability. Sc it's really'only at that time that the
State was even in a position to lesarn that its interest had

not been expunged by the consent judgment of 2007, which is

what their —— I mean, excuse me, of 1987.

So the other part of it is this, Your Honor, and
that is, Mr. Francis may well have elected to argue to you
that the proper thing to do was simply to direct a verdict
on the State, and that may -- I'm certain he did argue that,
but he then elected to represent to the jury that there was
a tender to the Board, he didn't ‘have to make that
representation o them. BAnd I think you have to assume that
the jury was then of the view that the Board was going, just
as the trust document said, since he was referring to the
trustees, that the jury would have to believe that at least
it was going to be tendered to the State Board of Education
and the State Board of Education would have an opportunity
to say yes or no.

And then it was Mr. — it was Mr. Francis' own
presentation to this Court subsequent to that, it was the
order he drafted that said the Board may be entitled to
accept —— to a tender of this trusteeship. 8o the — so I'm
setting that as the stage.

There's a larger issue and that's the issue of what
is the settlors' intent, the settlors' intent was to have

charitable purposes of recreation and education for an
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recognized that in argument to Judge Baddour in 2007, it was
true then and it's true now.

THE COURT: Let me ask you this, let me stop you
there. So, I mean, in your brief, your memorandum vou Jjust
referred to under, serve African—American population. But
that was at that time, what about now when there’s not
separate facilities, I mean, why isn't that purpose served
by opening it up to the North Carolina Association of
Educators or the many different groups now that don't
distinguish themselves by any type of being Black or White
or Indian or anything of that nature but have membership
which constitutes the generél population in North Carolina's
reflection?

MR. FRANCIS: Because to do that in the teeth of
this very specific limiting language in the deed and the
articles at that‘time, which are the ones that govern,
cy-pres this trust, -and as we understand the case law and as
Mr. Ziko understood it -in '07, this trust cannot be
cy-pressed because it has an alternative disposition.
Cy-pres is an important feature of trust law that exists so
trusts will not fail when there is not an alternative
disposition but the whole idea is to give effect to the
wishes of the settlor.

And I think it's clear from all the evidence in

this case that what Dr. Sharpe was going to do is give the
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whatever they want to do, that's not permitied by the law of
trust, it's not permitted by the documents, and it's not
permitted by the jury verdict.

So in addition to the arguments we made to the
Court about why they're precluded from doing this, we would
argue to the Court that their purpose does not fit with the
settlors' specific requirements or to the reguirements of
the law of trust.

THE COURT: You do realize, Mr. Francis, if I
followed your logic, the first amendment of the U.S.
Constitution would have to read, have read back in the 1700s
that the freedom of the media shall not be abridged, rather
than the freedom of the press because they wouldn't have had
any idea there was going to be cable and all that kind of
TV, and all that other kind of media, radio, and other kind
of media that would be invented after that document was
drafted and signed.

MR. FRANCIS: I agree with that, Your Honor, but T
think that the rules of Constitutional interpretation are
necessarily different and broader than the rules of
statutory interpretation. What we're trying to do, there's
a specific statute that governs cy-pres, and I read to you
before lunch, and what we're trying to in statutory
interpretation is give effect to the intent of the general

assembly and the cases all say that you can't cy-pres a
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Sharpes and the Hursts, in this particular case, and with
regard to this trust, that it be used for this purpose for
the benefit of citizens. It was at that time of
African-American citizens, but the charter has since been
amended and the document says, pursuvant to use of the North
Carolina —— what is it ~- Teacher's Associaticn, Association
of Teachers, or whatever the language was, tc and any others
as named -- are named in the charter.

And this Court sees that the refusal of the State
Board of Education to serve as a trustee as a condition
preceding to the -- this properity being distributed to the
heirs, and in this particular case, the —— there's no
evidence before this Court as to why, lawfully, other than
prior answers or admissions in this lawsuit or on other
occasions in 1987, as to why they would not serve prior to
the removal of the trustee in this case and, therefore, this
Court denies the motion for recoﬁsideration. I think it
flies in the face of the jury's verdict, ewverything that was
presented in the evidence, and I think it flies in the face
of the trust documents as well and the whole intent with
regard to the 1987 consent judgment.

Now, I'll note your exception to the Court's ruling
in this matter.

What says the State with regard to the State Board

of Education in becoming trustee, substitute trustee in this
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appointed trustee, that that would have been -- that is more
likely the situation than the situation tc have them named
as a named defendant in the case.

MR. FRANCIS: Well, to the extent —-

THE COURT: I mean, as far as their interest lie.

MR. FRANCIS: I yield gracefully tc the Court's
ruling but to the extent that the Court has found that the
timing sequence you have laid out undid their judicial
admission, we most certainly do disagree with that. Yes, we
do.

THE COURT: I mean, I wouldn't disagree with you if
you're talking about in a trial, we're not talking about a
trial before a jury or before a judge, we're talking about,
vou know, the disposition of the property once those issues
have already been litigated and T still don't see that ——
that they had an interest, they could be —- feormally refuse
anything until they were actually named and somecne actually
said, here it is, you know, do you wish to have that.

MR. FRANCIS: Yes, we did name them and they said
in their answer in this same case, we refuse appointment as
successor trustee, and so, respectfully, understanding that
you have ruled, respectfully, we just say for the record
that the dichotomy that you're making in not applving what
we see as the clear law on judicial admissions is -— is not

the way that we read the cases applying to this situation.
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" So I was prepared to proceed. I now
ﬁnderstand that Mr. ziko aﬁd Mr. Francis may have
reached some accommodation they want to tell you.

THE COURT: That's what I understand, too,
that's why I asked that.

) MR. FRA&CISE If I may, your Honor. Theare
actually were three matters that were noticed for
hearing today.

"The first matter that was noticed for

hearing was the defendant's motion to dismiss, as

Mr. Emory said.

I agreed to that -~ the calendaring of
that matter today, contingent upon the defendants
providing full discovery prior to the hearing, which

they have‘not done.

The second matter that was noticed for
hearing today was the plaintiff's motion for
sanctions. So those are the matters that are on --

that were noticed for the Court today.

But as T alluded to in the service of my
brief, the state has Tiled a motion te dismiss, and we
have been unable to agree upon the language of a

stipu1ation of dismissal.

I have no objection to the motion .to
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dismiss, and T don't think Hammocks Beach has an
objection to them being dismissed. So if the Court dis
inclined to do so, you know, we can dispose of that
matter very quickly.

THE COURT: AlT right. I'm not sure I
understand how you're not agreeing hut you're
agreeing, but anyway.

MR. FRANCIS: We couldn't agree on the
language of the stipulation, that's the reason, but I

have no issue with them being dismissed,

MR. ZIKO: Your Honor, on behalf of my
clients, the State Board of Education and the Attorney
General, we filed a motion to dismiss on the grounds
that the state Board of Education, which is contingent
trustee to the instrument, has no interest in the
underlying property,

and back in 1987, the Attorney General
disavowed any jnterest the state Board of Education
beceming contingent trustee to this trust. And so the
consent order that was entered back in '87, disposed
of the State Board of Education's interest in this
matter. They disclaimed their interest as a
contingent trustea, and will not become a contingent

trustee, -and told the Court back then that they would
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not. "And based upon that, the Court entered the
consent order. That disposes of the State Board of
Education's -“interest in this matter.

The Attorney General does not have an
interest in this matter, because the only interest the
Attorﬁey General has is the same general interest it
would -- that he would hﬁve to enforca any charitable
trust, along with the Qiﬁtrict Attorney and any other
-~ and any other interested party. There's not a
specific interest of the attorney general in this
trust.

Furthermore, this is not an appropriate
trust for a *** sigh pray action, bhecause, in face,
the trust provided for distribution of the -- of the
trust assets to -- to residual beneficiaries. There
was an alternative process set up if the trust should
fail.

Even in the event -- and I don't want to
get involved in the merjts of either parties® position
-- the court should find that the trust is impossible
or shou1d no longer continue and dissolve the trust,
it's not appropriate for the Attérney General to be
involved in, because the Court cannot sigh pray to

this trust and direct it to another charitable
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purpose, because there were contingent residual
individuals identified in the trust.

| so my clients, although named as
daefendants, have no interest in how the parties

resolve this dispute.

THE COURT: Do you have a broposed order?

MR, ZIKO: I do, your Honor. 1It's a take
your pick, depending upon how vou saw things evolved.
I've got one that grants the motion to dismiss, and
I've got one that notes that the other parties have no
objections., So if you want to sign the one without |
objection, you can sign that one. ITt's just the Tlast
paragraphs that are different.

THE COURT: Anyone wish to be heard?

MR. EMORY: on that matter, ¥'d just Tike
to see it. I haven't seen the proposed order, if

that's all right.

THE COURT: Do you have any objection to
their motion?

MR. EMORY: oh, no, your Honor. In fact,
wa join.

MR. FRANCIS: No objection, your Honor.

THE COURT: A1l right. <Can we agree on

the manner in which we are going te proceed in this




i

=




Ch. 20 ADMINISFRATION OF CHARITABLE TRUSTS § 393

§ 393.
: Methods?!

-App. 11l4-

Powers of Settlor and Trustees as to Purposes and

Tt is well settled that the creator of a charitable trust, unless
. he reserved to himself such a power, has no authority to alter the
 terms of the trust? For example, having set up a neighborhood

school without restriction, he cannot exclude children of one race

or religion thereafter.?

As shown Iatert the trustee has no power to change the
purpese of a charitable trust, for example, to convert a trust to aid
education into one for the relief of the poor.® If he believes that

Appellant alleged that a public park
was the subject of a charitable trust
admyinistered by appellee city as trustee
and that appelles’s proposed lease of a
part of the park to a corporation te
erect 2nd operate a restaurant would be
a breach of trust. The court held that
where the Attorney General had chosen
to stipport appellee and thereby aban-
doned possible rights of the public as
the beneficlary of the charitable frust,
appellant, a nonprofit corporation
whose members included parsons living
adjacent to the park, had standing to
object to the lease transaction. After
examining the relevant statutes, the
court found that the park was a public
charitable trust and that if a subse-
quent statute had the effect of giving
appellee a power to lease it was invalid
because it impaired the obligations of
contract under which the public frust
was created. The court further found
that the subsequent statute did nat give
appelles as trustee the power to lease or
deed all or any portion of the park.
Kapiolani Park Preservation Society v.
City and County of Honolulu, 1988, 751
P.2d 1022, 69 Hawaii 569.

In donating land to the eity for a
reservoir site the donor had provided
that if the city attempted fo sell or
dispose of the Jand the land would re-
vert to the donor and her heirs. Do-
nor's sole heir alleged tha city's lease of
oil and gas rights of the land violated
the reverter ciause. The court held
{hat the restraint on alienation was not
impermissible but remanded the case
for determination of whether the min-
eral lease was & viclation of the agree-
ment between the city and the donor

and whether the donor intended the
city would lose the land only if it was
not used for & reservoir, Smedley v
City of Waldron, C.A8, 1984, 739 Fad
399, appeal after remand C.ASB, 1986,
774 F.2d 299,

§ 393

1. For related materials, see sections
398 (deviation 25 to method of adminis-
tration), 400 {termination or modifica-
tior} pursuant to compromise agreement
of interested parties), 435439 (cy pres
application a8 to purpose).

2, . Attgrney General v. Dulwich Col-
lege, 4 Beav. 265;° St. Paul’s Chureh v.
Attornéy General, 1895, 41 N.E. 234,
184 Mass. 188, '

An agreement among members of the
tostator's family to change the provi-
sions of the will with regard to a gift,
which might.on certain contingencies
have gone to charity, is not valid where
the Attorney Generat did not join in the
agreement. - fn re Little's Estate, 1961,
170 A23 106, 403 Pa. 584. -

See section 992, post, as to the set-
tlor’s powers in this regard.

A sattlor of a voluntary charitable
trost has been held to bave the power
to changs the trust to obviate the ef-
fects of & mistake, although no power of
alteration was expressly reserved. In
re Scholler's Estate, 1961, 169 A.2d 554,
403 Pa. 97.

2. Price v. School Directors, 1871, 58
. 4562
4, See section 485, post.

5. Healy v. Loomis Institute, 1925,
198 A, 774, 102 Conn. 410; Balley v-

253
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the charitable objective laid down by the donor is impractical or ;
impossible of fulfillment, he should apply to the court for a change '
in purpose under the cy pres power.® In some cases the settlor
expressly grants to the trustee power to alter the trust with regard
to its purposes,” ag in the case of community trusts ® and charita-

Lewis, 1809, 3 Day (Conn} 450 {at-
tempted transfer from education to reli-
gion); Webster v. Sughrow, 1900, 45 A,
189, 69 N.H. 380; Hullman v.
Honecomp, 1856, 5 Ohio St, 237; Clinton
County Nat. Bank & Trust Co, of Wi-
mington v. Todhunter, 1832, 183 N.E.
88, 43 Ohio App. 289 (trustee cannot
change trust to erect chapel in ceme-
tery), State v. Toney, 1933, 17 .24
1105, 141 Or. 406 (lodge cannet divert
educational and home endowment
funds o home mainienance fund).

A corporation f6 which property has
been conveyed for named charitable

purposes has no power to change thé’

purposes of the trust by an amendment
of itz charter or by-laws. Brown v, Me-
morial Nat. Home Foundation, 1958,
329 .24 118, 182 Cal.App2d 513, 76
ALX.2d 427, certiorari denied 1959, 79
8.Ct, 353, 358 U.S. 943, 3 L.Ed.2d 352,

Trustees of school held autherized ta
change school fo co-educational basis
and to set up xeserve for depreciation
end obsolescence of school buildings.
Colling v, Tavares, 1845, 37 Hawaii 109,

Where land is left ta a city for use in
establishing a park, by means of selling
the land, the city may nob use the pro-
ceeds to establish several playgronnds
in various parts of the city. Mayor and
Council of City of Baltimore v. Peabody
Institute of Baltimore, 1938, 200 A. 375,
176 Md. 186.

A cemetery corporation has no power
to alter the terms of the trust under
which it helds property for charity, al-
though it may frame rules for carrying
inte effect the original trust purpese.
Frank v. Clover Leaf Park Cemstery
Asg'n, 1959, 148 A.2d 488, 29 N.J, 193,

A corporation organized to run a
schogl for the destitute could not en-
iarge its purpose, without amending ite
charter, by opening a pay pupil depart-
ment. Rankine v. The DeVeaux Col-
lege, 1904, 85 N.Y.8. 239, 41 Misc. 6565,

.the Attorney General from fulfilling
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affirmed 88 N.Y.S. 1114, 94 App.Div.
611, affirmed 1908, 76 N.E. 1106, 184
NY. 6i8.

Trust for care and maintenance of
cemotery. Deviation by spending part
of trust principal for constructing of a
road in cemetery not allowed. Petition
of Evangelical Lutheran Church of Old
CGoschenhoppen, 1946, 54 Pa.D. & C. 47,
61 Montg, 226,

Where there wes a gift for a Luther-
an church and school, the trustees
might not dispose of any of their prop-
erty for education of a non-Lutheran
character. Busby v, Mitchell, 1885, 23 |
5.C. 472,

‘Where trustees for charify have made
commitments to spend funds for chari-
table purposes nof within the scope of
the intent of the seftlor, they may be
enjoined by the court at the instance of

those copwmnitments. William Buche-
nan Foundation v. Shepperd, Tex.Civ.
App.1955, 283 S.W.2d 325, reversed
1956, 289 S.W.2d 553, 165 Tex. 406, o
permnit the trisd court to enter orders to
carry out 2 setilement agreement.

6. See section 439, post.

A trustee for charity may maintain a
suit to have cy pres applied or to secure
permission to deviate from the terms of
the trust. Concord Nat. Bank v. Town
of Haverhill, 1958, 145 A.2d &}, 101
NH. 416,

7. Where deed to trustees gives .
them power to amend the trust the;
may do 5¢ by a deed. Ross v. Freeman,
1936, 180 A. 527, 21 DelCh. 44,

" A provision in a will creating a chari
table trust thai the provisions express
the wishes of the settlor only and *
as a condition ar limitation wh
might affect the validity of the beque
does not invalidate the gift. It me

8. Sea footnote 8 on page 205
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ble foundations,? but such ¢lauses are not usual as to most charita-

ble gifts.

Nor has the trustee power to alter the trust with regpect to
the methods of administration prescribed by the setflor,” unless
this authority is set forth in the trust instrument. For example, if
the purpose is the aid of a certain church and the method is the
establishment of a pension fund for retired ministers, the trustee
may not divert the income to pay current operating expenses of
the church. If the trustee concludes that the plan of administra-
tion laid down by the settlor is disadvantageous, he should apply
to the court for permission to change #."

What the trustee cannot do alone, by way of changing the
administration of the charitable trust, he cannot aceomplish in
conjunction with persons in the community who expect to receive
benefits from the trust,}® although such a change has sometimes

glves the trustees power be vary the
administzation of the trust as to details.
In re Porter’s Estate, 1947, 187 P.2d
520, 164 Kan. 82,

8., See seciion 329, ante.
9, See section 380, ante.

10.- Where = remainder interest is
given to a non-profit cemetery mssocia-
tion In frust fo use the income to main-
tain family graves, the cemetery assocl-
ation has no power to modify the gift by
accepting part of the vatue of the prop-
erty in return for a perpetual upkeep
contract and turning cver the vesé of
the property to a relative of the settlor.
Boggess v. Inabnit, 1940, 148 S.w.2d
538, 284 Ky. 679,

A power granted to a trustee for char-

ity in his absoluts discretion upon his

finding that a certain condition exists
does not give him powsr to exercise the
power without regard to the happening
of the determining event. Such con-
duct is an abuse of he discretion which
will cause a court to set aside the deci-
sion. Coriway v. Emeny, 1053, 96 A.2d
221, 139 Conn. 612, clting text, § 543,

Where the testatrix left the residue of
her estate to a town to establish a hos-
pital to be managed solely by its board
of trustees, the acceptance of the gift by
the town created a contract which conid
not be varied by the action of the town
or its officials. The trustees had the

sole power to control the extent and

time of any study ar investigation of the
hosplta! by the town. Mzhoney v. At
torney Genersl, 1984, 195 N.E2d 540,
346 Mass, 709.

Statutes enacted after passage of the

" federal Tax Reform Act of 1869 autho-

rized the trusiee to amend dispositive
ar administrative provisions of the gov-
erning instrument to conform to the
Act’s reguirements. For example, see
AlaCode § 19-3-301; ColoR.S. 15-1-
1002 TiL.Rev.Stat. ¢ 148 751 M4,
ETLaw § 14-304; Miss.Code 1972, 91~
9-407; Tenn.Code Ann. 35-9-1086;
V.Tex.C.A., Prop.Code § 112058 {with
consent of settior).

For & discussion of the requirerhents
of the Internal Revenue Code for feder-
al tax exemption purposes, seé section
270.5, ante.

1L, See section 386, post.

12, Pierce v. Weaver, 1885, 65 Tex.
44 (trustees and inhabitants of town
sought to change trust tegarding a

. school),

Where & remainder interest in realty
in directed to be sold and the proceeds
invested in government bonds, to be
held by a cemetery association which is
a non-profit organization, the income to
be used to keep up the femily graves in
that cemetery, the cemetery megociation
and the preceding life tenant cannot
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been approved by the court where the Attorney General has joined
in the trustee’s petition for modification.”®

However, if the trustee is not bound by instruetions as fo a
plan of operation given by the settlor or a court, he may choose a
method which is reasonably adapted to accomplish the purposes of
the charity.* For example, he may secure the incorporation of

alter the trust by peying to the ceme-
tery mssociation $500 in return for 2
perpetual upkesp confract, and giving
the balance to the life tenant. A stai-
ute (Ky.R.S, 273.030) prohibited a chari-
table corporation from disposing of
property received for a special purpose.
Boggess v. Inabnit, 1946, 146 SW.2d
838, 284 Ky. 673.

Where a trust is created to provide a
public library in g city, the amount of
the gift cannot be reduced by an agree-
ment between the city and the succes-
sors of the settlor, even though the
county court approves such agreement.
Tn re Mead’s Estate, 1938, 277 N.W.
694, 227 Wis. 311, rehearing denied 279
NW. 18, 227 Wis. 311, 116 AL.R. 1127,

13. Burbank v. Burbank, 1830, 25
N.E. 427, 162 Mass. 254, where the
heirs of the settlor and the Attorney
General joined in making a change in
ihe trust and the court held their action
‘Tegal. ’

The Attorney General may consent to
the ravocation of a trust which provided
contingent interests in favor of charity,
in return for the creation of 2 new trust
which provides vested interests, under
his power to compromise claims for or
against charities. Application of
Schlussel, 1949, 8% N.Y.5.2d 47, 196
Misc, 1008,

Attorney General v. Margarel and
Regius Professors, 1 Vern. 55 {court will
not permit change, even if there is mo
oppasition).

14. In carrving out a charitable
trust the trustee may join with another
in administering the trust or may trans-
fer {rust sssets to an independent in-
strumentality to facilitate accomplish-
ing the purpose of the trust. However,
neither action relieves the trustee of
restrictions placed on trust funds by the
donor. Where the gift is merely for the
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support of the charity's programs the
charity may exercise diseretion as to
the appropriate means of carrying out
its activitics and programs. Petition of
United States on Béhalf end for Benefit
of Smithsonian Institution, DD.C.1880,
485 F.Supp. 1222, citing text, §§ b0,
383,

The trustees of a hospital trust may
obtain aid for the operation of the hos-
pital from a city, county and state, so
long as they do not give up control of its
management. Noble v. First Nat. Bank
of Anniston, 1941, I So.2d 289, 241 Ala
85.

Where there is an absolute gift to a
charitable corporation for scme of iis
purposes, with direstions as to methaeds
to be used, and a change in conditions
as to diseases and methods of treatment
makes the use as contemplated by the
donor unsatisfactory.and uneconomical,
the corporation may change the meth-
ods of administration, so long as it ac-
complishes the genersl objectives of the
donor, and no application to court iz
necessary. Gray v. Harriet Lane Home
for Invalid Children, 1949, 64 A.2d 102,
192 Md, 251 i

Where a testator leaves a share of his
residuary estate fo a charitable corpors-
tion, and later the executor and heirs
agree with the corporation on the pay-
ment to the corporation of a specific
sum in licu of the residuary gift, the
agreement is valid, bot the terms of the
charitable gift are not changed. Bohlff
v. German Old People’s Home, 1943, 10
N.W.2d 686, 143 Neb. 636, quoting
text, § 418, and citing § 432.

A charitable foundation may adminis-
ter its funds by giving some of them fo
a corporation organized by itself |
propagate charitable objects. MMill
Montclair Trust Co., 1946, 49 A.2d
138 N.J.Eq. 86.




*.Mrustess of & trust to preserve and
develop natural resources such zs the
Hudson River Palizades may perform
their trust by conveying part of the
" 1and owned by them to an interstate
agency of a governmental type which
has the same objectives as the trusi.
City of Engleweod v. Allison Land Co.,
1953, 96 A.2d 702, 25 N.JSuper. 466,

It hias been held that & Board of Fer-
eign Missions, which was a charitable
corporation, might establish schools and
colleges and give funds to them out of
its abselute corporate property. Board-
man v. Hitchcock, 1910, 120 N.Y.S.
1089, 136 App.Div. 253, afficrmed 1911,
26 N.E. 1110, 202 N.Y. 622.

Trugtees were to use income of a
trust fand by paying it to a public libra-
¥, or applying it to the support of &
library and its general purposes, or ap-
plying it to the purchase of books. The
word “or” did not restriet the frustees
to a chofce between the three metheds,
but allowed them fo use any or all
three. Industrial Trost Co. v. Nolan,
1948, 59 A.2d 542, 74 R 178.

Trustees wore directed to found a
school to edugate children in agricul-
ture. When this proved impractical,
they were held empowered to use other
means to accomplish the same end,
-namely, to aid publie schools in giving
agricultural education. Mara v, Gibert,
1818, 77 S.E. 181, 9% S.C. 455.

A trustee for public park purposes,
under a direction from the settior not {o
cat any trees except dead trees or
where necessary to repair roads, may
cut teees and sell the woed when the
trees are infested by insects and the
cutting is needed in order to prevent
spread of the insects inte other trees.
There seems to be s power In the trus-
tee to deviate, without cowrt approval
in advance, in case of an emergency,
President & Fellows of Middiebury Col-
lege v. Town of Haneock, 1947, 85 A.2d

194, 1156 Vt. 157, citing text, §§ 385,

BBL,

Speaking of the means which may be
used by trustees of a charitable trust to
accomplish the purposes of the frust,
the court in Ross &, Freeman, 1935, 180

Ch. 20 ADMINISTRATION OF CHARITABLE TRUSTS § 393

~App. 118-

A, 527, 534, 21 Del.Ch. 44, said: “The
true test for the guidaince of the court
in passing upon the sort of permissible
conduct in which the trastees of a char-
ity may engage in the course of ad-
ministering the trust, is flest, the ob-
jects sought to be promoted and the
reasonableness of the wmeans adopted
for their most effieacfous accomplish.
ment. + + ¢ After all, the rule for
the trustees’ guidance snd for the
court’s is expressed in the question—
what is most beneficial to the trust?”

Under the doctrine of deviation the
trustees could sell trust renl estats and
add the proceeds to the corpus of a
testamentary trust for educational pur-
poses, even though the will directed the
maintenance of the real estate “as an
adjunct fo” the educstional purposes,
sines the will did not state how the
property was to be used for such pur-
poses. Baily v. McElroy, 1863, 195
N.E.2d 559, 120 Ohic App. 85.

Testator provided for the establish-
mient of a charitable trust and divected
that the trust income be accumulated
for 20 years and added fo principsl,
‘The trustee was given power to select a
charitable organization or trust operat-
ing a hospital in the community as the
beneficiary to receive the trust funds 21
years after testator’s death. The court
held that under the state chariiable
trust statute the trustes could amend
the terms of the trust fo avoid private
foundation status and could select a
charitshle organization as the income
and principal beneficiary in order to.
qualify the trust as a supporting organi-
zation under § 508{e¥3) LR.C. Flana-
gan State Bank v. Bromenn Healtheare,
1086, 94 NLDec. 503, 487 N.E.2d 1180,
140 TL.App.3d 187,

The will provided that the remainder
of the estate was to be distributed fo
such qualified charitable organizations
as tha cotrustees selected. The deci-
pion of a majority of the trustees was to
control, except that the corporate irus-
tee should be one of such majority. The
court held that the corporate trustee
must be ene of the majority xather than
a mere tiebreaker. The two individual
trustees and the corporate {rustee pro-
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‘the trust’ or make a contract

posed different beneficiaries to receive
the remainder of the estate and could
not settle their differences. The court
held that adoption of the corporate trus-
tee’s plan of distribution by the trial
court was not against the manifest
weight of the evidence as fo testator's
intent. Stuart v. Continental Iflinocis
Nat. Bank end Trust Co. of Chicago,
1977, 12 Dl.Dec. 248, 68 Ill.2d 502, 368
N.E.24d 1262, certiorari denied 1978, 100
S.Ct. 86, 444 TS, 844, 62 LEd.2d 586,
citing text, § 442.

15. Trustees for the purpose of run-
ning a scheol might lawfully become
incorporated, the court saying: “With
these large powers, and with this chject
in view, if the trustees named consid-
ered that an act of incorporation of
themselves, and such persons of their
nomination as they thought suitable,
the best mode of securing a regular
succession of trustees, a secure and
faithful investment and administration
of the funds, and a perpetual accom-
plishment of the design of the donor,
they were authorized to ask for and
accept such an act of incorpoeration, pro-
vided the provisiens of such act were
calarlated to promote and carry into
effect, and not in form or substance to
defeat, the ohjects of the testator.”
Sanderson v. White, 1836, 18 Pick.
{Mass.) 328, 337.

Property was given to a municipal
corporation for a hospital charity. It
was held Jawsiul for the city to apply to
the legislature for incorporation’ of a
‘hospital to run the hospital in question,
the title to remain in the city as trus-
tee. The court said, by way of dictum,
that it would be unconstitutional for
the tegisiature to remove the city as
trustee, since this would be the exercise
of judicial pewers by the legistature,
nnd possibly, the impairment of the cb-
figation of coniracts. Ware v. Fitch-
burg, 1908, 86 N.E. 951, 200 Mass. 61.

The City of Boston was trustee under
the will of Benjamin Franklin, with a
board of mansgers of selectmen amd
clergy. This board was Jater changed
to a board of managers appointed by
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the performance of which will

the court. ¥ was held that the City of
Boston had i:awer to apply for and ob-
tain an incorporatian by act of the legis-
lature, of the managers of this trust
under the name of “Franklin Founda-
tion.” 'This did not change the title to
the property which remalned In the
City of Boston, but merely involved the
form of management, making the for-
mer individual managers now manag-
ers s a corporation. The Foundation,
acting as menagers of investments,
could direct the treasurer of the City of
Boston, who had custody of the funds,
to invest in a speeific way, but could not
delegate to him discretion as to invest-
ments by making a general direction
that he invest in securities legal for
trusts in Massachusetts, City of Boston
v. Curley, 1931, 177 N.E. 557, 278 Mass,
549.

Contre, see the following:

Trustees of a charitable trust incorpa-
rated the trust and conveyed to the
corporation property which they had
purchased in satisfaction of mortgages.
An Oklahoma statute reguired a corpo-
ration buying on foreclosure or in satis-
faction of a debt to dispose of land so
parchesed within a Tomited tire, except
in the case of trust companies. The
coutt held that the charitable corpora-
fion was & “trust company” within the
meaning of this exception. CGoss &
Hamlyn Home v. State, Okl.1955, 286
P.2d 428,

Where executors are directed to deliv-
er residue to such charitable, benevo-
lent, religions, or educational institu-
tions as they might select, the executors
were not authorized to orgenize a corpo-
ration to administer the fund over &
pericd of years, but were intended to
distribute it soon to institutions existing
when the testator died. Cechran v. Me-
Laughlin, 1942, 24 A.2d 836, 128 Conn. |
638.

Trustess for & charitable school ha
no implied power to organize a charita-
ble corporation to run the school and to
convey to it, and when they attempt:b
do 80, the deed is void and a subseque
mortgage given by the incorpordl




school is also void. Jovdan v. Landis,
1987, 175 So. 241, 128 Fla, 804,

See Mich.C.L.A. §§ 450.157, 460,158
{fruetees for hospitsl or home for indi-
gent, aged or sick may ineorporate as a
“trustee corporation”).

16. Where the managers of a chari-
table hospital are given wide discretion-
ary powers of management, they may
enter into an affiliation agreement with
another hogpital which will involve the
relocation of the first hospital but will
be advantegeous in accomplishing its
findamental objectives. Taylor v. Bald-
win, 1952, 247 S.W.2d 741, 362 Mo,
1224,

A charifable corporation, founded for
general charitable purposes, may con-
tract with an educational institution of
4 charitable pature to pay its net in-
come to that institution on certain con-
ditions. Z. Smith Reynolds Foundation
v. Trustees of Wake Forest College,
1847, 42 SE.24 910, 227 N.C. 500.

Trustees of a trust to educate poor
children may not contract with public
schoo! authorities to permit the latter
{a manage or occupy irust property for
the benefit of all children of the city,
sinee this would be a perversion of the
intent of the settlor. Dornette v. Allais,

- ‘1945, 63 N.E.2d 805, 76 Ohio App. 345.

A charitable school may properly ad-
minister its property through the mak-
ing of a contract with another school for
the joint use of school facilities. Spring
Garden Institute v. Wanamaker Insti-
tute, 1842, 56 PaD. & C, 406,

Thres trustees were given property to
spend in the distribution of bibles.
They made a contract with the Presby-
terian Board of Publications, whereby
the charitable trustees delivered to that
Board about $10,000 to be invested in
plates for printing the bible and in
printing bibles. ‘The Board contracted
to distribute annually, free bibles val-
ued at §% of the amount turned over to
the Board, and the Board agreed to use
the plates in printing bibles for sale or
distribution free. The Board lived up to
fts contract for about fifty years, at
which fime the plates wore out, and the

‘Ch. 20 ADMINISTRATION OF CHARITABLE TRUSTS § 393
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trustees brought an action fo recover
the $10,000 from fhe Board. If was
held that the action of the trustees in
emploving the Board as an agency was
lawful and that the intent was that the
money should be exhausted by wearing

-out the plates and distributing bibles.

Hence the trustees could not recover
the $10,000. Atchison v. United Pres-
byterian Board of Publication, 1920, 109
A, 597, 266 Pa. 47,

Frustees of a fund for hespital pur-
poses might organize an agency to gper-
ate a hospital, whether a society, associ-
ation or corporation, Harter v.
Johnson, 1928, 115 8.8, 217, 122 8.0.86.

Official Code Ga.Ann., §§ 108-213 to
108-216, nuthorizes the trusteen of
charitable trusts providing hespital ser-
vices for the aged, sick, and poor to
contract with a hospital authority in
Georgia for hospital care, and with the
written consent of the denor to contrib-
ute 1o such hospital authority towards
the cost of equipment and construction.
Contracts are to be recorded in the re-
cording office in the county where the
hospital autherity is located.

"Contract illegal

An individeal to whom realty and
other property is given to establish an
old people’s home has no authority {o
enter into a contract with a corporation
to promate and manage a large residen-
tial project on the property which
would be in part for the benefit of the
well-to-do. Kerner v, George, 1943, 52
N.E2d 300, 321 fil.App. 160

There were trustees to maintain =z
museum of archaeology at Harvard
University and & professorship in that
subject, and also to aceumulate money
to build a building to house that depart-
ment. The trustees agresd with Har-
yard to turn over the principal of the
trust fund to Harvard, the fund to be-
come a part of the general funds of
Harvard and the trustees of the charity
to take from Harvard two-thirds of the
ncome of the fund which they turned
over, and to use it for museum mainfe-
nance purposes and the professorship,
with Harvard to retain the remaining
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for the purpose of securing the charitable cbjectives through the

lessee ”

one-third of the income and accumulate
it for the purposes of constructing a
building. The court held that thiz
sgreement would not be sanctioned by
it. It was not necessary fo accomplish
the trust purposes. It was a change in
the plan of management prescribed by
the seftlor. Winthrop v. Attorney Gen-
ergl, 1880, 128 Mass. 258,

Funds were given to Harvard College

" io be used for education in applied sci-

ences, Harvard made a contract with
the Massachnsetts Institute of Technol-
ogy, whereby Harvard pafd over to the
Institute threefifths of the income of
thig truet fund, to be used for education
in applied sciences by the Institute.
Harvard was, nnder the confract, to
maintain its investment duties and
merely delegate to the Institute the
management of the education in ap-
plied sciences. It was held that this
conbract was not legal, that the intent
of the settlor was that education of that
type be carried out at Harvard, The
court stated the donor “intended that
not only the investment of the endow-
ment funds, but the education which
his endowment was to make possible
should be under the control and diree-
tion of the University, its government
and adminisivation.” Hatvard College
v. Attorney General, 1918, 117 N.E.
003, 228 Mass. 396, 410,

The contract of a nonprofit athletic
association designating a private com-
pany as exclusive promoter of the asso-
ciation's marathon was void as invelv-
ing improper delegation of authority to
the association's president. Howewver
the promoting company was entitled to
recover the reasonable value of s ser-
vices on a quantum meruit basis. The
beard of the association was not empow-
ored to delegate to its president the
right to make an extraordinary con-
tract which encumbered substsntially
all of its assets, Boston Athletic Associ-

ation v. International Marathons, Inc.,
1984, 467 N.E.2d 58, 392 Mass, 358.

17, City ‘of Richmond v. Davis, 1886,
3 N.E. 1380, 103 Ind. 449,

Trustees for educational purposes
¢ould lease land which they owned to a
city for the purpose of having it carry
on a school. City of Richmond v. Davis,
1888, 3 N.E. 130, 103 Ind. 445.

Where bufidings held in trust for
charity ave dilapidated and the trustees
have no funds for repairs or mainte-
nance of the charity, a lease of the
property fo persons who agree to erect
new buildings and use the property for
the purposes of the trost will be upheld.
Trustees of Madison Academy v. Board
of Fducafion, Ky.1894, 26 S.W. 187, -

Where property is given to a city in
trust to furnish educatione! and en-
tertainment benefits to its citizens, the
trustee has power to lease part of ils
resl estate to a moving picture operator
in order to perforim part of its fonctions,
John Wright & Associates, Ine. v. City
of Red Wing, 1960, 106 N.W.2d 205, 259
Minn. 111,

Trustees of land fo operate a school
for inhabitants of the town were held
entitled to lease the land to the Method-
ist church for a school, or employ that
church to run a scheel, but it was stated
that the trustees could not convey the
fee to the church for school purposes.
Pierce v. Weaver, 1912, 85 Tex. 44,

But, in another case, it was held that
where land was conveyed to trustees to
provide & site for a schoolhouse to edu-
cate children, a lease of the premises, in
consideration of & nominal rent and on
the agreement of the lessee that =
church should be there erccted, to be
used to educate colored youth, was void,
as not impliedly authorized by the deed
of trust. Thoernton v. Harrig, 1908, 53
SE. 341, 140 N.C. 498. -
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